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SOMETHING FURTHER WITH REFERENCE TO 
THE LIMITATION OF THE RULE THAT HE 
WHO COMES INTO A COURT OF EQUITY 
MUST COME WITH CLEAN HANDS. 





On page 121, current volume of the Cren- 
TRAL Law JouRNAL, we spoke of the rela- 
tionship of the parties where one of them had 
made a conveyance to the other in order to 
defraud creditors, showing that the law would 
not lend its aid to the wrong-doer to compel 
a reconveyance. The rule is different, how- 
ever, where the parties stand in the relation- 
ship of attorney and client or some other re- 
lationship of trust and confidence. For in- 
stance, in the case of Ford v. Harrington, 16 
N. Y. 285, an attorney, on application of his 
client to know whether his equitable interest 
in certain land could be reached by his cred- 
itors, procured from his client an assignment 
of such interest to himself for an inadequate 
consideration, promising to reconvey after an 
arrangement should have been made with the 
creditor. After the conveyance the attorney 
claimed to hold absolutely against the client. 
It was held that, although the object of the 
assignment was to perpetrate a fraud upon 
the creditor, yet on account of the relations 
existing between the attorney and client the 
attorney must be compelied to restore what he 
had acquired under the assignment on being 
repaid what he had disbursed. 

In the case of Place v. Hayward, 117 N. 
Y. 487, plaintiff and defendant’s wife were 
children of the testatrix and interested in the 
estate. Plaintiff’s evidence was to the effect 
that among the assets which came to his 
hands as executor were a bond and mortgage 
and two endowment policies of insurance 
issued to the testatrix on the life of her hus- 
band ; that plaintiff, on the advice of defend- 
ant, who was his attorney, and upon whose 
counsel and advice he implicitly relied in the 
management of the estate, they both fearing 
that the securities might be seized by adverse 
claimants, creditors of the testator’s husband, 
assigned them to the defendant for the pur- 
pose of protecting them against such claim- 


ants and without any consideration whatever | 


being paid for said assignments, with the un- 





derstanding that the proceeds should belong 
to the estate; that defendant collected the 
insurance policies and received a portion of 
the proceeds of the collection of the bond 
and mortgage. The court said, p. 495: ‘‘It 
is, undoubtedly, true that where one trans- 
fers property to another for the purpose of 
cheating his creditors the courts will not aid 
him to recover it back, for the reason that he 
and his grantee have been engaged in a fraud 
and a crime, and being in pari delicto, the 
courts will not aid either of them. But here, 
if any wrong was committed or intended by 
these transfers, the plaintiff and defendant 
were not in pari delicto, and the defendant 
cannot invoke the rule mentioned for his pro- 
tection. He was the plaintiff’s lawyer and 
the plaintiff was acting under his direction. 
He was advised that the transfers were neces- 
sary to protect and cover up the property 
against the assaults of the creditors of his 
father. The scheme was concocted and car- 
ried out under the advice of the defendant, 
and under the circumstances there is no rea- 
son for enforcing the rule invoked by the de- 
fendant. As between the parties there was 
no absolute transfer, but a transfer made for 
the benefit of the estate and to save the prop- 
erty to the estate; and the rule of law refer- 
red to should not, under such circumstances, 
be so applied as to aid the defendant in hold- 
ing property thus acquired and to thus enable 
him to consummate a wrong and a fraud upon 
the estate.’’ 


The court lays particular stress upon the 
fact that the defendant was the piaintiff’s 
lawyer and that he was acting upon his law- 
yer’s advice. The court says on page 497: 
‘*He was not only his lawyer but his brother- 
in-law, thus bearing toward him very confi- 
dential relations. As against the plaintiff 
under such circumstances he was required to 
make very strict and satisfactory proof of his 
right to these moneys, and not leave the right 
to be spelled out by inferences of doubtful 
import. The burden was upon him to estab- 
lish affirmatively that his transactions with 
his client were fair and just; that his client 
acted upon full information of all the material 
circumstances, and that he did not take ad- 
vantage of his client’s complacency, confi- 
dence, ignorance or misconception. White- 
head v. Kennedy, 69 N. Y. 462.’’ The court 
further on says: ‘He (the plaintiff) should 
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have the full benefit of the documentary evi- 
dence showing that the title to this money had 
passed out of the plaintiff; but that evidence 
should be weighed with all the other 
evidence, and thus the truth reached and the 
rights of the parties determined, due influence 
being given to the conlidential relation men- 
tioned.’’ 

It was said in Trice v. Comstock, 121 Fed. 
Rep. 620, 61 L. R. A. 176, by Judge San- 
born: ‘‘In Hamilton v. Wright, 9 Clark & F. 
111, 122. Lord Brougham declared that it is 
the duty of a trustee ‘to do nothing for the 
impairing or destruction of the trust,’ and on 
page 124 he said: ‘Nor is it only on account 
of the conflict between his interest and his 
duty to the trust that such transactions are 
forbidden. The knowledge that he acquires 
as trustee is of itself sufficient ground of dis- 
qualification, and of requiring that such 
knowledge shall not be capable of being used 
for his own benefit to injure the trust.’ ”’ 
Nor does he regard the rule as being placed 
too strongly or broadly in the American note 
to Keech v. Sandford, 1 White & T. Lead. 
Cas. in Eq., 4th Am. Ed., p. 62, *58, in 
these words: ‘‘Whenever one person is 
placed in such a relation to another, by the 
act or consent of that other, or by the act of 
a third person, or of the law, that he becomes 
interested for him or interested with him in 
any subject of property or business, he is 
prohibited from acquiring rights in that sub- 
ject antagonistic to the persons with whose 
interests he has become assoviated.’’ In 
other words such person or persons are not 
in pari delicto in cases where one of such 
parties refuses to turn over the property got 
in his name as a trustee, even where such 
property was so placed for the purpose of 
defrauding creditors, and is for the reason so 
clearly shown above a limitation to the rule 
that he who comes into a court of equity 
must come with clean hands. 








NOTES OF IMPORTANT DECISIONS. 


EQquity—Can A PARTY SIGNING DRAFT FOR 
CONSENT DECREE ARBITRARILY WITHDRAW 
CONSENT BEFORE ENTRY OF DECREE.—An inter- 
esting question is presented by the Supreme Court 
of Appeals of West Virginia in the recent case of 
Herold vy. Craig, 53 8. E. Rep. 466, on the 
question as to the neglect of an attorney to with. 
draw his consent to a consent decree, drafted ang 





signed, at any time until the decree has been en- 
tered of record. The court holds respectfully in 
this case that a draft of a consent decree, agreed 
\o, and signed out of court by the parties toa 
pending cause, cannot be entered as a consent 
decree, if, at the time such draft is offered for 
entry, consent thereto is withdrawn, and its 
entry is objected to by one of the parties who 
signed it, and who will be materially affected 
thereby. 


The court in the course of an interesting opinion, 
says: ‘This brings us to the question: Should 
the paper have been entered as a consent decree? 
This paper is a draft of a consent decree agreed 
to and signed out of court, before the hearing of 
the cause, by the parties. When offered by the 
plaintiffs for entry, the consent of the defendant 
was withdrawn, and its entry objected to by him. 
A number of cases may be found holding thata 
party may withdraw consent, before entry of a 
decree, for imadvertence, misapprehension, or 
fraud; but whether or not a party may so with- 
draw his consent arbitrarily and without cause, 
is a different question. The latest English case 
upon this subject which has come under our 
notice, and which refers to the previous English 
cases, is Harvey v. Croydon Union Rural Sani- 
tary Authority, decided on appeal in 1884, 26 
Ch. Div. Law Rep. 249. Cotton, L. J., in the 
course of his opinion in that case said: ‘There 
being, however, no authority which is binding 
oo us to the contrary, we must decide according 
to what we think the right course, and it must 
be understood henceforth to be the rule thata 
consent given by the authority of the client can- 
not be arbitrarily withdrawn.’ With this view 
Lord Coleridge agreed. Upon the subject under 
discussion, see also, 2 Daniel’s Ch. Pl. & Pr. 
974: Hoyt v. Jesse, 3 Ch. Div. 177; Davis v. 
Davis, 13 Ch. Div. 861; Coultas v. Green, 43 III. 
277: Horton v. Baptist Church, ete., 5 Vt. 309. 
In the English case first mentioned, no previous 
authority is cited to sustain the holding of the 
court. In fact, the opinion states that the hold- 
ing is without previous binding authority, and 
that the rule announced is to be the rule hence- 
forth. How far the announcement of the rule in 
that case was controlled by the English system 
of equity procedure, which differs from our 
system in many respects, we are unable to say. 
We are cited to the exhaustive opinion on the 
subject of consent decrees delivered by Judge 
Greentfor this court in the case of Manion v. Fahy, 
11 W. Va. 482, wherein it issaid: ‘The entry 
of a consent decree is a statement on the record, 
not that theretofore the parties agreed to enter 
such a decree, but that they now (when the de- 
cree is entered) consent to itsentry. And if they 
do not when it is to be entered, consent to the 
court’s entering it, it cannot be so entered.’ The 
rule announced by this court in that case seems 
to us to be sustained by sound reasoning. Sup- 
pose, for illustration, that a draft of a consent 
decree, which purports to have been agreed to 
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and sigued by the parties, is offered for entry. 
and one of the parties objects and says that he did 
not agree to or sign such draft, or that if be did 
agree to and sign it he did so inadvertently or 
under misapprehension, or that his agreement 
was procured by fraud. In this manner, new 
controversies, foreign to the controversies raised 
by the pleadings, are encountered. These new 
controversies are often as iriportant as the con- 
troversies raised by the pleadings. It does not 
seem reasonable that the court may proceed to 
try and determine these new controversies. in an 
irregular and informal way, without pleadings, 
and compel the entry by consent of a decree to 
which one of the parties does not then conrent. 
The result of such a determination would prac- 
tically be to compel the specific performance of 
the agreement to enter such draft as a consent 
decree, without formality and without pleadings. 
The en'ry of a consent decree requires the sanc- 
tion or assent of the court. Roemer v. Neu- 
mann (C.C.), 26 Fed. Rep. 332. Parties may 
agree out of court as they choose; but the entry 
of a consent decree requires consent to its entry 
by the parties, and the sanction or assent of the 
court, at the time of its entry; and if one of the 
parties who will be materially affected thereby 
withdraws his consent and objects to its entry at 
the time it is offered, it cannot be entered. This 
is the principle stated by Judge Green for this 
court. It seems tous that itis the safer practice. 
This view leaves the parties free to »gree as they 
may choose without consent of the court, and if 
controversy arises, to litigate the validity of their 
agreement in an) proper way. We, therelore, 
hold that the said paper offered xs a consent de- 
cree was not sufficient to sustain the decree com- 
plained of; that the paper should not have been 
entered as a consent decree. under the circum- 
stances existing at the time it was offered; and 
that the decree complained of cannot be treated 
as a consent decree. What we have said doesnot 
apply to a consent decree actually entered by con- 
sent of the parties and with the sanction and as- 
sent of the court. Upon that subject. see Manion 
v. Fahy. supra; Doss v. Tyack, 14 How. (U.S.) 
297, 14 L. Ed. 428.”’ 


WARRANTIES AND REPRESENTA- 
TIONS IN INSURANCE POLICIES. 











Of all the perplexities in the realm of in- 
surance law, none are more puzzling than the 
law concerning warranties and representa- 
tions. This arises from the fact that often, 
itis quite difficult to determime what is a 
warranty, and what is a representation. This 
being once determined it is then compar- 
atively an easy matter to determine the sig- 
nificance of a question and its answer. 

First as to Warranties.—A warranty is a 





part of the contract evidenced by the policy 
and may be a statement of a fact or a promise 
to door not to do something in the future. 
This statement of fact or promise must be 
literally fulfilled or the contract of insurance 
may be avoided.! As was said in Providence 
L. Assur. Soe. v. Reutlenger, ? *‘as a general 
rule, a warranty is a stipulation expressly set 
out, or by inference incorparated in the 
policy, whereby the insured agrees ‘that cer- 
tain facts relating to the risk are or shall be 
true, or certain facts relating to the same 
subject have been or shall be done.’ ’’ 

As has been said, warranties must be liter- 
ally fulfilled, and after it is established that a 
warranty exists the only concern of the 
courts, in the absence of stipulations affect- 
ing the same in the contract, or statutory en- 
actments to the contrary, is to determine the 
truth or falsity of the representation so war- 
ranted. The importance of a warranty does 
not depend upon its materiality. The stipu- 
lations of warranty is in effect that the facts 
warranted are material.? But it has been 
held in Hoffman v. Supreme Council, ete.,* 
that it is not error to instruct the jury in a 
suit upon an insurance policy to the effect 
that if they believe the representations of the 
plaintiff to be ‘‘essentially’’ untrue, they” 
should find for the defendant. In this case it 
was held that the word ‘‘essentially’’ was cor- 
rectly used in the instruction, as the term was 
synonymous with the legal term ‘‘materially.’’ 
Where, however, it is stated that the state- 
ments are true so far as material to the risk 
undertaken, the falsity of one of the state- 
ments will not invalidate the policy unless it 
is shown that the statement is ma‘erial.5 The 
same thing is effected by sta'utes passed in 
a number of the states which provide that the 
falsity of a warranty shall not work a for- 
feiture of rights under a policy unless it ap- 
pears that the statement is material to the 
risk. ‘These statutes have been held consti- 
tutional as within the police power.® In the 


1 Lampkin v. Travelers’ Ins. Co., 11 Colo. App. 249; 
Indiana Farmers’ Live Stock Ins. Co. v. Byrkett, 9 
Ind. App. 443. 

2 58 Ark. 532. 

3 Cotton v. Fidelity, ‘ete., Co., 41 Fed. Rep. 506, 
30 Cent. L. J. 430; Mutual Life Ins. Co. v. Selby, 72 
Fed. Rep. 980; Higbee v. Guardian Mutual Life Ins. 
Co., 66 Barb. (N. Y.) 462. 

4 35 Fed. Rep. 252. 

5 Mulville v. Adams, 19 Fed. Rep. 887; Hunter v. 
International Fraternal Alliance, 7 Ohio Dec. 239. 

6 White v. Conn. Mut. Life Ins.Co., 4 Dill. (U.S.)177, 
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absence of a provision in the warranty, pro- 
viding that they are true so far as material or 
a like provision by statute, they must be lit- 
erally true. Under these remedial statutes it 
is held that unless qualified by words re- 
stricting their operation to statements made 
in good faith, such statutory provisions apply 
as well to representations fraudulently made 
as to those made in good faith.’ But the 
opposite is held if it is provided that misrep- 
resentations or statements made by the in- 
sured in good faith shall not avoid the policy 
unless material to the risk. In this case an 
imma‘erial misrepresentation will avoid the 
policy unless made in good faith.*® 

If a warranty is absolute and contains no 
qualifications, it is immaterial that it was 
made in good faith, as where it 1s made in 
good faith or through ignorance as to the 
truth of the facts warranted. Though the 
insured acted in good faith he will not be 
permitted to avoid the effect of a breach of 
warranty.® But if the warranty is qualified 
by the statement that the facts are true to 
the best of the warrantor’s knowledge and 
belief, the falsity of the fact warranted will 
not invalidate the insurance unless the in- 
sured knew or had reason to know that the 
representations were false.'® Warranties 
and representations must be clearly distin- 
guished. A warranty is an integral part of 
the contract of insurance and the statements 
of facts must be literally true whether mate- 
rial or not. The question of materiality is 
not a proper subject of consideration by 
the court. But a representation is something 
outside of the contract and for this reason 
will not avoid the coutract unless material to 
the risk Where statements are expressly 
declared to be warranties, there is no room 
for construction, but the terms of the con- 
tract must control.!! But where not ex- 
5 Cent. L. J. 486; Eagle Ins. Co. v. Ohio, 153 U. 8.446; 
Queen Ins. Co. v. Leslie, 47 Ohio St. 409. 

7 Klosterman v. Germania Ins. Co., 6 Mo. App. 582. 

8 Pennsylvania Mut. Life Ins. Co. v. Mechanie’s Sav. 
Bank, ete.. Co., 73 Fed. Rep. 653; Hogan v. Metro- 
politan Life Ins. Co,, 164 Mass. 448, 

® Alabama Gold Life Ins. Co. v. Garner, 77 Ala. 
210; Cobb y. Covenant Mut. Ben. Assn., 153 Mass. 
176; Provident Say. Life Assur. Soc. vy. Liewellyn, 58 
Fed. Rep. 940. 

10 Northwestern Mutual Life Ins. Co. vy. Gridley, 
100 U. S. 614; Clapp v. Massachusetts Ben. Assn., 146 
Mass. 519; Breeze v. Metropolitan Life Ins. Co., 24 N. 
Y. App. Div. 377: Hunter v. International Fraternal 
Alliance, 7 Ohio Dee. 239. 

11 Mutual Benefit Life Ins. Co. v. Cannon, 48 Ind. 
269; Foley v. Royal Arcanum, 78 Hun (N. Y.), 222. 





pressly declared to be warranties it is often a 
difficult 1ask to determine under what cir- 
cumstances representations which fi rm a part 
of the contract of insurance acquire the dig- 
nity of warranties. Warranties must be 
clearly such. It must appear that it was un- 
mistakably the intention of the parties that 
they should be warranties. They will neither 
be created nor extended by construction.!? 
As was said in Commonwealth Ins. ete., 
Co. v. Monninger:'* ‘‘By the law of insur- 
ance to make a stipulation an express war- 
ranty, so that on the literal fulfillment there- 
of the entire contract depends, it should, in 
point of fact be inserted in writing, on the 
face of the policy or in a detached paper so 
as aforesaid, expressly made a part of the 
policy,’’ citing cases. Warranties are not 
favored by the courts.'4 And courts will 
not hold statements of the insured to be such 
unless it is obvious that that was the inten- 
tion of the contracting parties. If there is 
any doubt as to the intent they are adjudged 
to be representations.1® The general rule in 
determining whether a statement does or 
does not constitute a warranty is that it must 
be embraced in the policy itself. Warranties 
contained in the application are always con- 
strued to be representations, unless by the 
express provisions of the policy they are 
made a part of that instrument, and it is 
manifest that it was the intention to give 
them the effect of warranties.1® But 
the mere fact that they are referred to in the 
policy does not necessarily have the effect of 
making them warranties. The character ofa 
representation, whether it is inserted in the 
policy or is in a separate instrument and re- 
ferred to in the policy, depends upon the 
language in which it is expressed, the appar- 
ent purpose of the insertion or reference and 
sometimes in connection with the other parts 


12 Campbell vy. New England Mutual Life Ins. Co., 
98 Mass. 381; Jefferson Ins. Co. v. Cotheal, 7 Wend. 
(N. Y.) 72. 

13 The Commonwealth Ins., ete., Co. v. Monnin- 
ger, 18 Ind. 352. 

14 Union Cent. Life Ins. Co. v. Pauley, 8 Ind. App. 
85; Havens v. Home Ins. Co., 111 Ind. 90, 25 Cent. L. 
J. 368. 

1s Rogers v. Phoenix Ins. Co., 121 Ind. 570; Hunter 
v. International Fraternal Alliance, 7 Ohio Dee. 239. 

16 Miller v. Mutual Benefit Life Ins. Co., 31 Iowa, 
216; Daniels v. Hudson River Fire Ins. Co., 12 Cush. 
(Mass.) 416; Missouri, ete., Trust Co. v. German Nat. 
Bank, 77 Fed. Rep. 117; Commonwealth Co. v. Monn- 
inger, 18 Ind. 352; Cox v, .Etna Co., 29 Ind. 586. 





eee ane 





XUM 





Vol. 62 


CENTRAL LAW JOURNAL. 481 








of the instrument.!* The fair intendment of 
the language of the representations and state- 
ments have been held to be representations, 
although they were denominated warranties 
in the contract.!8 A phrase or clause which 
is not astatement of a fact, but which merely 
describes the person to whom the policy is 
payable will not be construed to be a war- 
ranty.'® It has also been held that a recital 
of ownership in a policy is not such a tech- 
nical expression as amounts to a warranty.?° 
Words which merely describe property will 
not be held to be warranties.?!_ Statements 
as to age and value of buildings in «n appli- 
eation for fire insurance, which is made a 
part of the contract, will be regarded as mere 
expressions of opinion.?? In a few of the 
states stututes have been made which require 
statements in an application for insurance to 
be set forth in or attached to the policy, 
otherwise a company cannot avail itself of 
false statements in an application as a de- 
fense. ‘These statutes must be complied with 
in order to be able to rely upon such state- 
ments. As has been said, statements con- 
tained in an application may be made a part 
of the policy by an express reference in the 
policy making the application a part thereof. 
Where the application has been referred to 
for a more particular description of the prop- 
erty insured, it has been held to be made a 
part of the contract and consequently a war- 
ranty.?% But to make the application a part 
of the policy it is not necessary that it be at- 
tached.?* If the reference is stated to be 
for another purpose than to make it a part of 
the policy or where no purpose to make it a 
part is indicated, it will not be construed to 
be such.?° 

Parol representations can only become war- 
ranties by afterwards being written in the 


17 Price v. Phoenix Mutual Life Ins. Co., 17 Minn. 
497; £tna Ins. Co. v. Simmons, 49 Neb. 811. 

18 Indiana Farmers’ Live Stock Ins. Ca. v. Byrkett, 
9 Ind. App. 443; Howard, ete., Ins. Co. v. Cormick, 24 
Ill. 455. 

19 Lampkin v. Travelers’ Ins. Co., 11 Colo. App. 249. 

20 Southern Ins., ete., Co. v. Lewis, 42 Ga. 587. 

21 Frisbee v. Fayette Mutual Las. Co., 27 Pa. St. 325. 

22 Phoenix Ins. Co. of Brooklyn vy. Wilson, 132 Ind. 
449; Rogers v. The Phoenix Ins. Co. of Brooklyn, 121 
Ind. 570. 

23 Williams v. New England Mutual Fire Ins. Co., 
31 Me. 219. 

24 Cox v. Etna Ins. Co., 29 Ind. 586. 

2% Campbell v. New England Mutual Life Ins. Co., 
93 Mass. 381. 





policy.?® As to the rule of contruction, the 
same rule prevails as in other contracts. It 
must be so constructed as to give effect to 
the mutual intention of both parties at the 
time the contract was entered into, so fax as 
it is possible to ascertain the intention of the 
parties. In case there is a repugnancy be- 
tween the written and the printed parts of 
the policy it is held that the written part will 
prevail as it is considered to be a more de- 
liberate expression than the latter.?7_ This 
has been so decided in various states. War- 
ranties in contracts of insurance are strictly 
construed. They are never extended beyond 
their legitimate meaning. Nothing is added 
to; if any doubt exists it is resolved in favor 
of the insured.?® In Lindsey v. Union Mut. 
Fire Ins. Co.,?* where there was a warranty 
that ‘‘the description of the property request- 
ed to be insured is a correct description, as 
far as regards the risk and value,’’ it was held 
that an inquiry into the correctness of the 
description must be limited to the question 
whether it was a correct description so far as 
regarded the risk and value of the goods in- 
sured. When it is stated that the answers 
are warranted to be true, the warranty is 
limited by and cannot be extended beyond 
the answers given. Ifthe answer given is 
not responsive to the question asked the in- 
surer waives a full answer. Although it is 
called for by the interrogatories it cannot be 
said to affirm a contract not stated.®°® 
A partial answer will not be construed to 
be a full answer.*! And if a question is not 
answered it will not be held to warrant that. 
there is nothing to answer.*? Where it is 
warranted that the answers were ‘‘in full,’” 
and that no material facts were ‘‘concealed or 
withheld,’” it is held that such a clause has. 
no force where no answer is given at all.** 
Since the language contained in an insurance 


26 Campbell v. New England Mutual Life Ins. Co., 
98 Mass. 381. 

27 Schroeder v. Stock, ete., Ins. Co., 46 Mo. 174. 

28 Pennsylvania Mutual Life Ins. Co. v. Wiler, 100 
Ind. 92. 

293 KR. 1. 157. 

30 #tna Life Ins. Co. v. France, 3 Cent. L. J. 222, 
94 U. S. 561; Penn. Mut. Life Ins. Co. v. Wiler, 100 
Ind. 92; Meyers v. Lebanon Mut. Ins. Co., 156 Pa. St. 
420. 

81 Supra. 

82 Liberty Hall v. Housatonic Mut. Fire Ins. Co., 
7 Gray (Mass.), 261. 

33 Manhattan Life Ins. Co. v. Willis, 60 Fed. Rep. 
2386. 
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policy is the insurer’s, and not the words of 
the insured, it is a well settled rule of con- 
struction that it is construed most strongly 
against the insurer.*4 

The insurer has the right to declare a policy 
of insurance void and of no effect if there is 
a breach of warranty, even though there is 
no provision in the contract that such a 
breach shall ipso facto nullify the policy. 
This he must do within a reasonable time, or 
the right will be deemed to have been waived. 
A breach does not render the policy void but 
merely voidable, for as said above if the in- 
surer does not elect to nullify the contract, 
its right to do so will be deemed to be waived. 
To constitute a complete defense it must ap- 
pear that the insurer exercised its right 
within a reasonable time.*° But the opposite 
from this has been held in Clements v. Con- 
necticut Indemnity Co.,°® where it was held 
that the effect of a breach was to render the 
policy void. But wh: re an insurance policy 
contains a stipulation that a breach of war- 
ranty shall render the policy void, and that 
all premiums that may have been paid at the 
time shall be forfeited to the insurer, the 
effect is to render it absolutely void, and 
there can be no recovery in such a case.*? 
Insurance policies usually contain this stipu- 
lation. A contract of insurance that is void 
because of misrepresentations does not be- 
come binding upon the insurer because it is 
assigned toa third person with the consent of 
the insurer, if there is no knowledge of the 
misrepresentations.*® False statements con- 
tained in an application for the revival of an 
insurance policy which has been declared 
void will prevent the revival of the policy 
from taking effect.*® As the insurer has a 
right to exact of the insured the literal fulfill- 
ment of his warranties and as it cannot be 
compelled to show that a warranty was ma- 
terial to its interests, so the insured is only 
held to a bare and literal compliance with his 


#4 Standard Life, ete., Ins. Co. v. Martin, 133 Ind. 
376; Pheenix Ins. Co. v. Spiers, 87 Ky. 285. 

% Rogers v. Phoenix Ins. Co., 121 Ind. 570; Supreme 
Lodge, ete., v. Edwards, 15 Ind. App. 524; Selby v. 
Mut. Life Ins. Co., 67 Fed. Rep. 490. 

8629 N. Y. App. Div. 181. 


37 American Popular Life Ins. Co. v. Day, 39 N.J. j 


L. 89; Farmers’ Fire Ins. Co. v. Bates, 65 Ill. App. 37. 
88 Merrill v. Farmers’, ete., Mut. Fire Ins. Co., 48 
Me. 285. 
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' scribed by the policy.‘ 


89 Bottomley v. Metropolitan Life Ins. Co., 170 Mass. ' 
‘ + Minn. 239. 


contract, which will not be extended beyond 
what is necessarily implied and deduced from 
its terms.*® An applicant for insurance upon 
a woolen factory was asked what kind of 
lamps were used, and whether they were 
opened or covered. It was held that this 
question referred to the lamps habitually 
used, and that there was no misrepresenta- 
tion 1n the answer ‘‘closed lights,’’ although 
an open hand Jamp was commonly used for 
the purpose of lighting up.4! The insurer 
is understood to be actuated by an earnest 
desire to acquire knowledge such as_ will aid 
him in determining the desirability of the 
risk when it propounds questions to tbe ap- 
plicant, and if the applicant when general 
terms are used in making an inquiry, inter- 
prets it as such and gives full and true ans- 
wers to the questions as they are understood 
by him, he will be held to have spoken the 
truth. This is especially true where the in- 
surer has used such general terms as to 
render it difficult to determine their entire 
purport and meaning.‘? Unless it is other- 
wise specified policies of insurance must be 
presumed to be made with reference to the 
kind and character of the property insured 
and to the owner’s use of it in the ordinary 
manner and for the purposes for which the 
property is ordinarily held and used. So 
where property is described as having a cer- 
tain situs this statement must be interpreted 
upon this presumption. Where the property 
insured is of such a character that its real 
and beneficial enjoyment forbids that it be 
kept in one place, as in the case of horses, 
cattle, sheep, wagons, buggies. farm machin- 
ery, ete., ordinarily the policy will be con- 
strued to cover the property though removed 
from the place where it was at the time of 
the execution of the contract. But if the 
language descriptive of the location of the 
property occurs in the policy upon property 
which from its character and ordinary use is 
kept in one place, such as a stock of merchan- 
dise, household goods or goods stored, the 
statement will limit the risk to the place de- 
In the case of 


40 Livingston v. Maryland Ins. Co.,6Cranch (U. S.), 
274. 

41 Howard Fire Ins. Co. v. Bruner, 23 Pa. St. 50. 

42 Mouler v. American Life Ins. Co., 18 Cent. 
L. J. 361. 111 U. 8. 335; Mut. Life Ins. Co. v. Baker, 
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Ev e rett vContinental Ins. Co.,** a elause 
which stated that the property insured (a 
threshing machine) was ‘‘stored in a barn on 
Sec. 36, T. 23, R. 28, owned and insured 
by T. L. Chaffin,’? was held to be a mere 
matter ;of description operating to identify 
the property and not a promissory stipulation 
on the part of the insured nor a condition of 
insurance on the part of the insurer that the 
location mentioned must remain unchanged, 
or that if changed the insurance should cease 
or be suspended. 

The above presumption also applies to 
the increase of risk which is incident to the 
ordinary use of a particular kind of property 
and such increased risk cannot be held to 
vitiate the contract of insurance. This was 
so held in Yoch v. Home Mut. L. Ins. Co.,*° 
when a policy of insurance on a stock of 
merchandise, ‘‘such as is usually kept in 
country stores,’’ was held to cover a quantity 
of gasoline if it was shown that gasoline was 
usually keptin country stores. A.n equitable 
title is enough to support a warranty of 
ownership.‘® Buta warranty that there are 
no incumbrances upon the property insured 
is broken by the existence of a valid mort- 
gage upon the property.47 But to have this 
effect the incumbrance must be a valid sub- 
sisting lien upon the property. Thus, a 
mortgage that has been paid but has not been 
discharged of record does not amount to 
a breach of the warranty. Where a policy 
contains a provision that it shall cease to be 
in force if a change takes place in the owner- 
ship of the property without the consent of 
insurer, a violation of this provision by the 
insured terminates the contract.‘ But it 
has been held that the above provision is not 
violated by a mortgage of the property in- 
sured ;°° nor by a sale and conveyance, the 
grantee having simultaneously reconveyed to 
the grantor in mortgage ;°! nor by a convey- 
ance in trust to pay the grantor’s creditors 
where the grantor retains possession ;°* nor 

4421 Minn. 76. 

45 111 Cal. 603. 

46 Millville Mut. Fire Ins. Co. v. Nilgus, 88 Pa. St. 
a er v. Empire Ins. Co., 25 Barb. (N. Y.) 497. 

48 Hawkes vy. Dodge County Mut. Ins. Co., 11 Wis. 

iy 
i Farmers’, ete., Ins. Co. v. Jensen, 56 Neb. 284. 

50 Conover vy. Mutual Ins. Co., 1 N. Y. 290. 

51 Stetson v. Massachusetts Mutual Fire Ins. Co., 4 


Mass. 530. 
52 Phoenix Ins. Co. y. Lawrence, 4 Met. (Ky.) 9. 





by asale under execution where the purchaser 
has a right to redeem, unless it is shown that 
the right is of no value.5* Where several 
buildings are insured separately by one policy, 
a sale of one of them will not avoid the policy 
as to Others.°* A stipulation in an insur- 
ance policy that the insured will notify the 
insurer of any incumbrances or liens to which 
the property may become subject, and to ob- 
tain its consent thereto, is a substantive and 
material part of the contract and must be 
literally complied with or the policy will be 
rendered void.°°® If there is a misrepresen- 
tation as to the manner in which the property 
is to be used, the policy will be void ;°° or if 
there is a misrepresentation as to the location 
with respect to other property.°7 

Second, as to Representations.—A_ repre- 
sentation in insurance is a statement in re- 
gard to a material fact made by the applicant 
to the insurer with reference to the proposed 
contract of insurance and is made for the 
purpose of inducing the insurer to execute 
the contract.°° A misrepresentation which 
is material to the contract will have the effect 
of cancelling the policy witheut an express 
provision to that effect contained in the 
policy. But it must be shown that it is ma- 
terially untrue, or untrue in some respects 
material to the risk.°® It has been held that 
if a representation, and now I am not refer- 
ring to such a representation as amounts toa 
warranty, is substantially true—that is, if it 
is so nearly true that an answer, entirely the 
truth, would not have changed the conduct 
ofthe insurer in any respect, that the policy 
will not be vitiated.6° A substantial com- 
pliance with respect to a promissory represen- 
tation is all that is required.*! Ifa repre- 
sentation is false in substance and material to 
the risk, there is no liability upon the policy 


53 Strong v. Manufacturers’ Ins. Co., 10 Pick. 
( Mass.) 40. 

54 Clark v. New England Mutual Fire Ins. Co., 6 
Cush. ( Mass.) 342. 

55 Pennsylvania Ins. Co. v. Gottsman, 48 Pa. St. 151. 

56 Goddard v. Monitor Mutual Fire Ins. Co., 108 
Mass. 56. 
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Y. 53, 
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9 Ind. App. 443, 
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even though the representation was made in 
good faith; it matters not whether it was 
made fraudulently or by mistake.*? As 
said, a misrepresentation to avoid the policy 
must be material to the risk. But what facts 
are material? Every fact or statement of 
a fact untruly asserted or wrongfully sup- 
pressed will be regarded as material to the 
risk if the knowledge or ignorance of it would 
have had any effect in influencing the action 
of the underwriter in executing the contract 
at all, or in estimating the degree and charac- 
ter of the risk, or in fixing the rate of pre- 
miums.°® The question of materiality is 
one for the jury, unless the parties have 
agreed as to what is material to the risk. 
In that case it cannot be left to the jury.* * 

Grorce W. Payne. 

Indianapolis, Ind. 


62 Carter vy. Beohm, 3 Burr. (Eng.) 1905; Car- 
penter v. American Ins. Co., 1 Story (U. S.), 57. 

63 Hollman vy. Life Ins. Co., 1 Woods (U. S.), 674; 
Daniels v. Hudson River Fire Ins. Co., 12 Cush. 
(Mass.) 416. 

6 Treadway v. Hamilton Mut. Ins. Co., 29 Conn. 68. 








CRIMINAL LAW—FORMER JEOPARDY. 


STATE v. GILLIS. 


Supreme Court of South Carolina, February 24,1906. 


Where defendant was indicted for murder, and 
convicted of manslaughter, and the verdict was set 
aside on his own motion and a new trial granted, he 
may be again tried for murder, and such trial is not 
a violation of Const. art. 1, § 17, providing that no 
person shall be subject, for the same offense, to be 
twice put in jeopardy for life and liberty. 


JONES, J.: The appellant was indicted and 
tried for the murder of Nellie Galphin, and was 
convicted of manslaughter. Upon his own mo- 
tion a new trial was granted by the court of gen- 
eral sessions. Thereafter the defendant was 
again put upon bis trial under the same indict- 
ment, and entered a special plea tbat, having 
been already tried upon an indictment for mur- 
der and found guilty of manslaughter, be was 
thereby acquitted of murder, and could only, if 
at all, be tried for manslaughter. The trial court 
sustained the state’s demurrer to the plea and 
ordered on the trial upon the original indict- 
ment. Upon the second trial appellant was again 
convicted of manslaughter and was sentenced to 
the penitentiary at hard labor for 30 years. By 
his exceptions appellant renews his contention in 
this court. 

1. The authorities practically agree on the 
proposition that, when one indicted for murder is 





convicted of manslaughter, and, upon his own 
motion, secures a new trial, h2 may be tried up- 
on the same indictment for manslaughter, upon 
the ground that he is deemed to have waived his 
right to plead former jeopardy as to the particu 
lar issue upon which he secured a new trial. In- 
asmuch, therefore, as appellant has only been 
convicted of manslaughter, we might dispose of 
this question by holding that, even if there was 
error in the ruling, appellant has not been pre- 
judiced thereby. But the question sought to be 
raised is one of grave importance in the adminis- 
tration of criminal law, and we prefer to consider 
and decide it. Article 1, § 17, of the constitution, 
provides: ‘:Nor shall any person be subjec: for 
the same offense to be twice put in jeopardy of 
life and liberty.”? This isa great right guaran- 
teed by the constitution, but, like other rights, 
may be waived by the accused. State v. Faile, 
43 S. Car. 57, 20S. E. Rep. 798. The real ques- 
tion is as to the extent to which the accused is to 
be held to have waived this right when he pro- 
cures a new trial on conviction for manslaughter 
on indictment for murder. As stated above, the 
authori'ies generally hold that the waiver cer- 
tainly extends so far as to permit a new trial on 
the same indictment for the offense of which the 
accused was convicted. Our investigation dis- 
closes that the greater number of authorities in 
other states take the view that a verdict of man- 
slaughter is an acquittal of murder, and that a 
new trial granted on motion of the accused upon 
conviction of the lesser offense is not to be con- 
sidered as a new trial for the greater offense of 
which he was acquitted, as the accused should 
not be deemed to have waived his right, in so 
far as he was acquitted. Of the cases taking this 
view we cite: State v. Hornsby (La.), 41 Am. 
Dec. 314; Hurt v. State (Miss.),59 Am. Dee. 225; 
People v. Gilmore (Cal.), 60 Am. Dec. 620. But 
see People v. Keefer. 65 Cal. 232, 3 Pac. Rep. 
818, said to be in conflict; Jones v. State (‘Tex.), 
62 Am. Dec. 550; State v. Martin (Wis.), 11 Am. 
Rep. 567; Jobnson v. State (Ark.), 21 Am. Rep. 
154; State v. Cross (W. Va.), 29 S. E. Rep. 527. 
There are states which have statutes providing 
that “the granting of a new trial places the 
parties in the same position as if no trixl had 
been had,”' and in such states it is held that the ac- 
cused waives the constitutional safeguard against 
being twice put in jeopardy, and that he may 
be tried again for murder when he procures a 
new trial on conviction of manslaughter. State 
v. McCord (Kan.), 12 Am. Rep. 469; Veatch v. 
State, 60 Ind. 291; People v. Palmer, 109 N. Y. 
413,17 N. E. Rep. 213, 4 Am. St. Rep. 477; Com- 
monwealth vy. Arnold (Ky.), 4 Am. St, Rep. 114. 
If the constitutional provision (article 1, § 17), 
guarantees that a conviction for manslaughter is 
an acquittal for murder, even though the convic- 
tion be set aside upon the accused’s own motion, 
it is rather difficult to see how a statute provid- 


ing that ‘the granting of a new trial places 
parties in the same position as if no trial had 
been had’’ could be valid to annul the constitu- 
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tional right. Ifit be so that such statutes are 
valid and effective in enlarging the effect of the 
accused’s waiver involved in procuring a new 
trial, then the same effect should follow when 
the decisions of the judicial department establish 
a like rule, as in both cases the question is the 
effect of a voluntary act of the accused proceed- 
ing under the rules of law. In the case of State 
v. Commissioners, 3 Hill, 239, the court held that, 
when a new trial is ordered at the instance of the 
defendants, upon a conviction on one of the 
counts in an indictment, the case stands as though 
it had never been tried, and that defendants may 
be tried anew on both counts. The court said: 
‘The defendants were found guilty only on one 
count, and upon appeal the verdict was set aside 
and a new trial ordered. The verdict was set 
aside in favor of, and at the instance of, the de- 
fendants, who were found guilty. There is noth- 
ing in the record that could avail them by way 
of plea in bar to another prosecution. If the ver- 
dict of guilty had remained, it would have pro- 
tected them, perhaps, from another indictment 
for the same offense. As long as the verdict of 
guilty remained on the record there was a find- 
ing. but what proceeding is there now onit? I 
consider all the proceedings on the indictment, 
since the finding of the grand jury, to be set 
aside; and set aside at the instance, and for the 
benefit, of the defendants. ‘The case stands as 
though it never had been tried. The defendants 
contended that a verdict of guilty on one count 
led to the conclusion that they were acquitted on 
the other; that is, that omitting to find on one 
count and finding on the other is an exclusion of 
guilt to the extent not passed on by the jury. 
Such inference could not have been fairly drawn 
from what was apparent un the record; and the 
inference cannot be drawn when all the proceed- 
ings on the record are obliterated.”’ ‘The rule de- 
clared above was recognized and enforced in State 
v. McGee, 55 S. Car. 247, 33 S. E. Rep. 353, 74 
Am. St. Rep. 741, and the case was remanded fora 
new trial on all counts in the indictment. not- 
withstanding the defendant had been convicted 
on the first and third counts, and in legal effect 
acquitted on the second; but, a new trial having 
been granted on his motion, the effect was to re- 
move the inference of acquittal on the second 
count. It is true this rule was applied as to of- 
fenses not capital, but the constitutional pro- 
vision applies equally to offenses involving liberty 
as well as to offenses involving life as a penalty. 
The defendant must be held to have made his 
application for a new trial in view of the 
rule of law above declared, and must be deemed 
to have understood as plainly, as if a statute had 
so declared, thata new trial meant a rehearing 
upon the whole indictment as if no trial had taken 
place thereon. In the case of State v. Stephen- 
son, 54S. Car. 234, 237, 32 =. E. Rep. 305, in con- 
sidering section 17, article 1, of the constitution, 
the court used this language: ‘According to 


the decisions of this state, and the weight of au- 





thority elsewhere. it may be stated, as a general 
rule, that one is in jeopardy when a legal jury-is 
sworn and impaneled to try him, upon a valid 
indictment, in a competent court, unless the jury 
before reaching a verdict be discharged with the 
prisoner’s consent, or upon some ground of legal 
necessity, or the verdict if rendered be set aside 
according to law.’’ Soin State v. McGee, supra, 
the court declared: ‘*When a verdict is entered 
which is not afterwards set aside at the instance of 
the defendant [italics ours], and the jury dis- 
charged from the further consideration of the 
case, its effect is to acquit the defendant on all 
the counts in the indictment, although the jury 
may have found him guilty on a less number 
than the whole of the counts; otherwise he would 
be subject for the same offense to be twice put in 
jeopardy of life or liberty a second time.” It 
is undoubtedly true that the legal effect of a 
verdict of manslaughter on an indictment of 
murder is to acquit of the greater offense. This 
implication or inference, however, rests upon 
the existence of the verdict of manslaughter as 
the result of a trial upon the indictment for mur- 
der. Remove the fact upon which the inference 
is based, and necessarily the inference goes with 
it. ‘The trial for murder involves three principal 
issues: (1) Whether there was an unlawful kill- 
ing; (2) whether the defendant committed it; 
(3) whether it was done with or without malice. 
A verdict of manslaughter involves a finding on 
each of these issues, and the effect of setting aside 
such finding verdict must necessarily be to set 
aside the finding on all vf said issues and leave 
them open for further trial. The jury said on 
the third issue there was no malice, but their 
finding on this issue was set aside on defendant’s 
motion. The defendant concedes that the first 
and second issues must be relitigated. Can it be 
possible, under anyproper view of the doctrine of 
waiver, that the third issue must forever remain 
settled in favor of the defendant, when to secure 
a new trial he must necessarily ask that it be re- 
tried? In the convincing language of the Ohio 
court, in State v. Behimer, 20 Ohio St. 572, pub- 
lished in full in note 14 Am. Kep. 752: ‘The 
effect of setting aside the verdict finding the de- 
fendant guilty was to leave at issue and unde- 
termined the fact of the homicide; also the fact 
whether the defendant committed it, if one was 
committed. The legal presumption on this plea 
of not guilty was of his innocence; and the bur- 
den was on the state to prove every essential fact. 
The only effect therefore that could be given to 
so much of the verdict as acquitted the defendant 
of murder in the first degree, after the rest of it 
had. been set a-ide, would be to regard it as find- 
ing the qualities of an act while the fact of 
the existence of the act was undetermined. 
This would be a verdict to the effect that, if the 
defendant committed tbe homicide, he did it 
without ‘deliberate and premeditated malice.’ 
‘There can be no legal determination of the char- 


acter of the malice of a defendant, in respect toa 








486 CENTRAL LAW JOURNAL. 





No. 25 








homicide which he is not found to have com- 
mitted, or rather, of which, under his plea, heis, 
in Jaw, presumed to beinnocent. The indict- 
ment was for a single homicide. The {defendant 
could therefore only be guilty of one offense, and 
could be subject to but one punishment. The 
degree of the offense differed only in the quo 
animo with which the act causing the homicide 
was committed. The question of fact was 
whether a criminal homicide had been commit- 
ted, and, if so, whether the circumstances of 
aggravation were such as to raise it above the 
grade of manslaughter. If the finding as to the 
main fact be set aside, the finding as to the cir- 
cumstances necessarily goes with it.’’? ‘The fol- 
lowing cases hold to the same view: ‘Trono vy. 
United States, 26 Sup. Ct. Rep. 125, 50 L. Ed. 
—; Bobanan y. State, 18 Neb. 57, 24 N. W. Rep. 
390, 53 Am. Rep. 791; State v. Kessler (Utah), 49 
Pac. Rep. 293, 62 Am. St. Rep. 911; State v. Brad- 
ley, 67 Vt. 465, 32 Atl. Rep. 238. Bailey v. State, 
26 Ga. 579. appears to be the same effect. But 
see Waller v. State (Ga.), 30S. E. Rep. 835, rest- 
ing the view upon the provision inthe constitu- 
tion of 1865. We think that the weight of reason 
is on the side of the cases holding this view, and 
that such is the logical result of the decision of 
our own court. 


Note.— Effect of New Trial on the Question 
Whether Defendant has been Twice in Jeopardy.—A 
defendant who procures a judgment against bim 
upon an indictment to be set aside may be tried anew 
on the same or another indictment for the same 
offense. United States vy. Ball, 163 U.S. 662,16 Sup. 
Ct. Rep. 1192; State v. Bowman, 94 Iowa, 228, 62 N. 
W. Rep. 759; State v. Patterson, 88 Mo. 88,57 Am. 
Rep. 374; People v. McKay, 18 Johns. (N. Y.) 212; 
State v. Lee, 114 WW. C. 844,19 S. E. Rep. 375; State 
v. Stephens, 13 S. C. 285; Dubose y. State, 13 Tex. 
App. 418; Jn re Keenan, 7 Wis. 695. Thus, it is held 
that if a defendant move in arrest or to vacate a judg- 
ment already rendered, he will be presumed to waive 
any objection to being a seeond time in jeopardy, and 
if, after verdict, he obtains an arrest of a judgment on 
a good indictment, the court supposing it to be bad, 
he may be again placed on trial. Joy v. State, 14 Ind. 
139. So, also it bas been held that on a trial for mur- 
der, for the error of the court in excluding from the 
court room all except “‘respectable citizens,” the ac- 
cused will not be discharged as having been once in 
jeopardy, but a new trial will be granted and the case 
treated as if judgment had been arrested on motion 
of accused, and the judgment set aside. People v. 
Murray, 89 Mich. 276, 50 N. W. Rep. 995, 28 Am. St. 
Rep. 294, 14 L. R. A. 809. 

It has been held in Georgia, however, that where a 
verdict of guilty, received without the prisoner’s con- 
sent during his involuntary absence from the court, 
is, on his motion, set aside as illegal, he may, when 
afterwards arraigned for trial on the same indictment 
before another jury, plead specially his former 
jeopardy in bar of a second trial; and if the plea is 
supported by the record and the extrinsic facts, he is 
entitled to be discharged. Nolan vy. State, 55 Ga. 521, 
21 Am. Rep. 281. Justice Bleckley, who wrote the 
opinion in thix case, strongly disagrees with the cur- 
rent of authority on this particular question, saying 





that “in the view of some judges jeopardy arises not 
out of the trial but out of the verdict; as if, in a com- 
bat intended to be mortal, there was no danger of 
being slain until you are hit.”” The learned judge 
then closes his interesting argument with these ob- 
servations on the case itself: ‘‘In the case before us 
the prisoner does not stand upon a former ver- 
dict but upon former jeopardy. Hlis complaint 
is, that his case was given to a jury and never legally 
withdrawn. What that jury thought of his guilt or 
innocence has not been authentically declared; and 
the jury having been discharged in his enforced ab- 
sence and without bis consent, their opinion of his 
guilt or innocence can never be legally known. For 
aught that appears, every member of that jury was 
ready to acquit him. His defense before it 
may have been complete and triumphant. The er- 
ror of receiving a former verdict in the prisoner’s 
absence would be nothing if the jury had been re- 
tained in the box and required to render a valid one 
in his presence. The mischief was done by discharg- 
ing the jury without any legal necessity, and without 
obtaining from it something that the law could rece- 
ognize as a verdict. The prisoner was once fully 
in the power of that jury and he had aright to such 
a verdict as each several juror could avow before his 
face. Many years ago, in the county of Fayette, I 
witnessed the polling of a jury, on the return ofa ver- 
dict of guilty, where the eleven jurors first called de- 
clared the verdict tobe theirs and only the twelfth 
man disowned it. The result was that on reconsider- 
ing the case the whole twelve agreed to a verdict of 
not guilty, and the prisoner was acquitted.” See, 
however, the case of State v. Hays, 70 Tenn. (2 Lea) 
156, where it was held that where a verdict of guilty 
has been rendered, and the jury discharged, in the 
absence of the defendant, a new trial should be 
granted, and that on such trial de novo the defendant 
could not plead former jeopardy. 

It has been held that when the court sets aside_a 
verdict of guilty ofits own motion, that in such case 
the defendant on a subsequent trial can plead former 
jeopardy and that such plea will be a complete de- 
fense. State v. Snyder, 98 Mo. 555,12 S. W. Rep. 369. 








JETSAM AND FLOTSAM. 


MEASURE OF DAMAGES IN TRESPASS WHERE THERE 
IS NO INJURY. 

What damages may be recovered against a trespasser 
who comes upon another’s land and uses it for his 
own purposes for a period of time but without injury 
to the premises? An action for use and occupation 
will not lie, owing to the peculiar common law rule 
requiring the relation of landlord and tenant as a pre- 
requisite to such an action (Preston v. Hawley (1886), 
101 N. Y. 586), even where all forms of actions have 
been abolished. See Keener, Quasi Contracts, 192. 
Ejectment will lie only if the trespasser be still in 
possession. Trespass would seem the only available 
remedy, but at the outset the plaintiff is confronted 
with the settled measure of damages which would re- 
strict him to recompense for the actual loss sustained 
by him. 4 Sutherland, Damages, § 1011. But in the 
case supposed noinjury has been suffered. Presum- 
ably, then, the plaintiff would recover but nominal 
damages (2 Waterman, Trespass, §§ 1090, 1092), and 
the trespasser would have the value of the use and 
enjoyment of the land for practically nothing. 
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In such a predicament the courts are apt to depart 
from orthodox principles in order to do substantial 
justice. A recently decided New York case illustrates 
this tendency. A telephone company, without leave, 
strung wires over the plaintiff’s roof and so main- 
tained them during several months. The plaintiff 
then brought trespass and, although unable to prove 
any injury to his roof, recovered a verdict on the 
basis of what the telephone company bad paid others 
for license to use their roofs for similar purposes. 
‘The appellate division, sustaining the verdict, held 
that the defendant should be required to respond in 
damages for the value of the use of the premises to 
him, the trespasser. Bunke v.N. Y. Tel, Co. (Jan. 
1906), 110 App. Div. 241. There is some authority 
apparently favoring this unusual doctrine (De Camp 
vy. Bullard (1899) 159 N. Y. 450, 455). which is trace- 
able to the influence of the so-called ‘‘way-leave” de- 
cisions (Martin v. Porter (1839), 5 M. & W. 351; Phil- 
lips v. Homfray (1871), L. R. 6 Ch. App. 770). Ilere, 
the trespasser having carried coals through the 
plaintiff’s mine, the latter recovered what, according 
tothe custom of the neighborhood, would have been 
paid for a way-leave; the underlying principle being, 
that if one person has without leave used another’s 
land for his own purposes, he ought to pay for such 
user. Inreality the plaintiff is allowed the value of 
the use and occupation of his land in a trespass action. 
But this is far from holding, as does the principal 
ease, that the measure of the plaintiff’s damages 
should be the value of the wrongful use to the de- 
fendant. Carried to its logical conclusion, such a the- 
ory would deprive the plaintiff of all damages, if the 
deferdant had not benefited by his trespass. Obvi- 
ously it should be immaterial whether the defendant 
profit or lose by the transaction. Whitwham vy. Coal 
& Coke Co. (1896), L. R. 2 Ch. Div. 538, 543, 

If the point of view be taken that the rental value of 
his land is what the plaintiff has lost by the defend- 
ant’s trespass, then damages based on the value of 
the use and oceupation may be brought within the 
orthodox rule. See Lopes, L. J.. Whitwham vy. Coal 
& Coke Uo., supra. This, however, makes the action, 
in substance, one for mesne profits. Western Book 
Co. v. Jevne (1897), 78 Ill. App. 668. Butin order to 
avoid the prevailing theory, that mesne profits may 
only be obtained where the plaintiff has first suc- 
ceeded in ejectment (Tyler, Ejectment, 838), the 
courts have been obliged to extend the measure 
of damages to the ordinary action of trespass. How- 
ever, in New York, by statute, mesne profits and 
ejectment have now been merged into one action 
(Code Civ. Proc. §§ 1496-7), and since a recent case 
has held that for the unauthorized stringing of wires 
over another’s land ejectment would lie (Butler v. 
Tel. Co. (1905), 95 N. Y. Supp. 684; 6 Culumbia Law 
Review, 206), it is submitted that this was the proper 
remedy ofthe plaintiff in the principal case. Even 
assuming that the decision» justify the result reached, 
still the language of the court is too broad in indicat- 
ing that the value ofthe use to the defendant should 
be a determining factor in estimating damages for a 
trespass to realty.—Columbia Law Review. 





BOOK REVIEWS. 


WILLIAMS’ LEGAL ETHICS. 
A little book of more than ordinary interest and 
value is that issued recently from the press, under the 
authorship of Hon. Henry W. Williams, late justice 








of the Supreme “ourt of Pennsylvania, and bearing 
the title, ‘Legal Ethics and Suggestions for Young 
Counsel.” The work was prepared from a manu- 
script of Judge Williams by Mr. Carlyle H. Ross, of 
the Philadelphia bar. Among the various manu- 
scripts left by Judge Williams at the time of his death, 
was found the material fer the present work, appa- 
rently ready for publication. The suggestions of 
Judge Williams are filled with advice of a most prac- 
tical character and should be worth many times the 
price of the book to any lawyer. 

Printed in one volume of 228 pages, and published 
by George T. Bissel Co., Philadelphia, Pa. 








HUMOR OF THE LAW. 





Misunderstandings between a judge and prisoner 
do not occur often, but when they do they are fatal. 
Sometimes they are based on ill-will, sometimes on 
mere indiscretion. Rarely is a misunderstanding so 
purely accidental as in the following case: 

A judge in a Pennsylvania court of quarter ses- 
sions complained to the traverser at bar that his len- 
iency when he had appeared before him on acharge 
of vagabondage for the first time was disappointed. 

“*T gave you only thirty days then,” the judge said, 
“and now L see you again on the same charge before 
me.’”? 

“T’ll improve,”? the wretched fellow begged, “if 
you’ll give me more time.” 

What time did the fellow want, in or out of jail? 

‘Nine months!’ was the judge’s prompt and sol- 
emn conclusion.— Green Bag. 


A few years ago, when Chief’ Justice Doe was con- 
ducting a murder trial in Nashua, N. H., the work of 
impauelling the jury was going on. A juror from 
Wilton was called and asked by Judge Doe if he be- 
lieved in c.pital punishment. The juror said he 
didn’t think he did. 

“Well,” said the judge, “suppose a man was going 
tokill your wife, but by your killing the man you 
could save your wife’s life, would you do it?” 

The juror answered that he thougbt he would. 

**Well.” said the judge, ‘‘suppose it was your wife’s 
mother who was going to be killed, and you could 
save her by killing the man, would you kill him?” 

The juror answered that he guessed he ‘‘would let 
the old lady go.”"— Boston Herald. 


Stranger—How long since you made an arrest, con- 
stable? 

Constable Hi Medder—Quite a considdyable spell. 
I’m goin’ a leetle slow ’bout haulin’ ’em in jest now. 
We hain’t got no place to put ’em ’ceptin’ Cy Tedder’s 
chicken coop—an’ Cy’s got a settin’ hen on. 


Wickliffe Matthews, the San Francisco lawyer, tells 
the following: 

A ease came on for trial for the recovery of rents for 
the occupation of a house, which were unpaid. After 
the plaintiff had proved his case and rested, Michael 
McGrath, attorney for the defendant, in making his 
opening statement to the jury said:— 

‘*The defense in this case is, that the premises are ~ 
not fit for human habitation. The house is. old, and 
in poor condition, the posts of the back porch rotted, 
and the west corner gone down, the front porch sunk, 
the dining-room floor lower on one side than on the 
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other, the roof about to fall in, and in fact, everything 
about the house is old, dilapidated, and settled.” 
The plaintiff’s attorney here interrupted. ‘There 
is something about the house that has not settled.”’ 
‘*What’s that?” said Mr. McGrath. 
**Why the defendant has not settled for the rent.” 
And the jury so found. 
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1, ABATEMENT AND REVIVAL — Failure to Revive.— 
Where the caucée of action involved in a suit in equity 
has passed by assignment or devise from the estate of 
the deceased complainant to another, the suit cannot be 
revived, but the assignee or devisee must proceed by 
original bill.— Brown v. Fletcher, U. 8. C. C., E. D. 
Mich., 140 Fed. Rep. 639. 


2. ABATEMENT AND REVIVAL—Sale of Land Pending 
Litigation.—An alienation of land in litigation does not 
abate the suit, whether the alienation is voluntary or 
by judicial decree. - Woodward v. Jobnson, Ky., 90S. W. 
Rep. 1076. 


3, ADVERSE POSSESSION — Hostile Possession. — Pos- 
session of owners of certain land held not adverse toa 
purchaser under an execution sale in the absence ofa 
showing of an intention to claim the same adversely so 
evinced as to constitute notice to the purchasers.— 
Woodward v. Johnson, Ky., 90S. W. Rep. 1076. 


4. ADVERSE POSSESSION — Partial Occupancy. — A 
showing of adverse possession for the statutory period 
of a portion of a lot does not authorize a recovery with- 
outevidence showing what portion of the lot was o« 
cupied adversely.—Wiley v. Bargman, Tex., 90 S. W. 
Rep. 1116. 


5. APPEAL AND ERROR— Distinct Judgments. — Where 
judgments are distinct,and only one of them is ap- 
pealed from, a reversal of that judgment does not 
affect the jadgment not appealed from.—M. HLauch- 
heimer & Sons v. Coop, Tex ,90S8. W. Rep 1098. 

6. APPEAL AND ERROK—Evidence to Support Verdict. 
—Whether there isany evidence in support of the ver- 
dict proper to be submitted to the jury is a question “of 
law or legal inference” which the supreme court on ap- 
peal must pass on and decide, under Const. art 4, §8.— 





Brown v. W. T. Weaver Power Co., N. Car., 53 8. E. 
Rep. 954. 

7. APPEAL AND ERROR — Exhibits. — Exhibits madea 
part of the record by reference are in effect incorporated 
in the place of the reference, and will be regarded as 
authenticated by the judge’s signature. — Cincinnati, L. 
& A. Electric St. R. Co. v. Stahle, Ind., 76 N. E. Rep. 551. 

8. APPEAL AND ERROR—Failure to Urge Assignment.— 
Where the ruling of the court in refusing to exclude an 
answer of u witness is not complained of in the assign- 
ment of error, the raling is not reviewable.—Sloss -Shef- 
field Steel & Iron Co. v. Hutchinson, Ala., 40S0. Rep. 114. 

9. APPEAL AND ERROR—Harmless Error.—The admis- 
sion of incompetent evidence over objection is not cause 
for reversal where the error could work no prejudice.— 
Loverin & Browne Co. v. Bumgarner, W. Va., 53S. E. 
Rep. 1000. 

10. APPEAL AND ERROR—ODjections to Instructions.— 
Where ajuage fails to state the issues correctly to the 
jury, itis the duty of the attorney ofthe party object- 
ing to call his attention to the fact.—Pooler v. Smith, 8. 
Car., 53 S. E. Rep. 957. 

11. APPEAL AND ERROR—VPowers of Lower Court After 
Remand.—Where the supreme court finally disposes of a 
case upon its merits and reverses the same, the lower 
court must enter jadgment in accordance with dispo- 
sition of the case made by the supreme court.—Chicago 
& E. I. R. Uo. v. People, Ill , 76 N. E. Rep. 571. 

12. APPEAL AND ERROR—MoOtion for New Trial —The 
failure of the record proper to show by any entry the 
filing of a motion for new trial precludes a consider- 
ation ofthe appealon the merits.—Hesse v. Queen Ins, 
Co., Mo., 90S. W. Rep. 1165. 

14. APPEAL AND ERROR — Negligence.—In an action 
against a street car company for injuries toa passenger, 
proof of a collision with another car held prima facie 
evidence of negligence.—Haas v. St. Louis &S. Ry. 
Co., Mo., 9) 8. W. Rep. 1155. 

14. APPEAL AND ERROR—Questions Not Raised at Trial 
—An objection to the assessment of damages on the dis- 
solution of an injunction will not be reviewed where it 
appears that the attention of the trial court was not 
called thereto in the motion for a new trial. — Wm. 
Cameron &Co v. Jones, Tex.,90S W. Rep. 1129. 

15. APPEAL AND ERRvR—Refusal to Check Baggage.— 
Where a carrier refused to accept plaintiff’s trunk for 
transportation, plaintiff was not entitled to recovera 
penalty imposed by Rev. St. 1899, § 1100, for the carrier’s. 
refusal to check the same.—Mitchell v. Kansas City, C- 
& 8. Ry. Co., Mo., 90S. W. Rep. 1164. 

16. ASSIGNMENTS FOR BENEFIT OF OREDITORS—Fail- 
ure to Account.—A trustee ina deed, conveying to him 
property with authority to convert the same into cash 
and pay the grantor’s creditors, held liable to the grant- 
or for an amount received in a sale of property and not 
accounted for.—Haswell v. Blake, Tex.,90 S. W. Rep. 
1125. 

17. ATTORNEY AND CLIENT—Contract for Contingent 
Fee.—In un action to set aside a contract between attor- 
ney and client fora contingent fee on the ground of 
fraud, and that the fee was exorbitant, evidence held to 
furnish no ground for a decree for complaint —Humph- 
ries 7. McLachlan, Miss , 40 So. Rep. 151. 

18. BANKS AND BANKING—Acquisition of Stock —Na- 
tional bank may take stock in puymentofa loan.—West- 
minster Nat. Bank v. New England Electrical Works, 
N.H.. 62 Atl. Rep. 971. 

19. BANKRUPTCY—Chattel Mortgage.—Rev. St. Ohio, § 
4105-1, requiring chattel mortgages on household goods, 
wearing apparel, or mechanic’s tools to be foreclosed 
by suit in a court of record, does not apply where such 
property included in a mortgage is insignificant in 
amount as compared with the value of other property 
included therein.—ZJn re Chadwick, U. 8. D. C.,N. D. 
Ohio, 140 Fed. Rep. 674. 

20. BANKRUPTCY — Chattel Mortgages on After-Ac- 
quired Property.—Under the law of Ohio, the taking of 
possession by a chattel mortgagee of after-acquired 
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property covered by the mortgage, although within fou 
months prior to the mortgagor’s bankruptcy, gives him 
a valid lien thereon, and does not constitute a voidable 
transfer or preference under the barkruptcy act where 
the mortgage was given before such four month period. 
—Inre Nationul Valve Co.,U. 8. D. C., N. D. Ohio, 140 
Fed. Rep. 679. 

21. BANKRUPTCY — Preferences —A demand for the 
surrender of preferences given by a bankrupt to certain 
of his creditors held not a condition precedent to the 
right of the bankrupt’s trustee to recover the same, 
under Bankr. Act 1998, ch. 541, § 60b, 30 Stat. 562 °U.S. 
Comp. St. 1901, p. 3445].—Boonville Nat. Bank v. Blakeyr 
Ind , 76 N. E. Rep. 529. 

22. BaNKRUPTCY—Transfer of Property by Bankrupt. 
— Ah assignment by an insolvent, within four months 
prior to his bankruptcy, of a judgment in his favor from 
which an appeal was pending, followed by a saleof 
goods to him by the assignee from time to time which 
were charged to his account, although absolute on its 
face, held to have been by way of security only forthe 
account, leaving the assignee accountable to the bank- 
rupt’s trustee for the excess of its proceeds.—English v. 
Ross, U.S. D.C., W.D Pa., 140 Fed. Rep. 6380. 

23. BANKRUPTCY—Validity of Mortgage.—Good faith 
as wellasa valuable consideration is essential to the 
validity of a mortgage, and while an agreement to with- 
hold it from record is not of itself such evidence ofa 
fraudulent purpose as to constitute fraud in law, itisa 
circumstance constituting more or less cogent evidence 
ofa want of good faith.—Rogers v. Page, U. S.C. U. of 
App., Sixth Circuit, 140 Fed. Rep. 596. 

24. BILLS AND NOTES—Consideration.—Where a ven- 
dor suld two tracts of land, failure of the vendor’s title 
to the larger and principal tract did not render the pur- 
chase-money votes totally without consideration.—Wil- 
liams v. Finley, Tex., 90S. W. Rep. 1087. 

25, CANCELLATION OF INSTRUMENTS— Recovery of Con- 
sideration .—Money paid as rental for delay in drilling 
oil well ander a lease sold by the lessee may be recov- 
ered back on rescission when the contract of sale does 
not bind the vendee to drill, but extends to him the right 
to pay such rental in lieu of drilling.—Bruner v. Miller, 
W. Va., 53 S. E. Rep. 995. 

26. CARRIERS—Care Required in Carriage of Animals. 
—A carrier assumes the same responsibility for the car- 
riage of animals as other property, except injuries re- 
sulting from the nature, habits, propensities, vicious- 
ness, or other inherent qualities of the animals.—Louis- 
ville & N. R. Co. v. Smitha, Ala., 40S0. Rep. 117. 

27. CARRIERS—Last Clear Chance.—In an action for 
death of plaintiff’s intestate while lying on defendant’s 
railroad track, evidence held to justify submission to 
t..e jury of defendant’s ability to have avoided the acci- 
dent notwithstanding intestate’s contributory negli- 
gence.—Plemmons vy. Southern Ry. Co,N. Car., 538. 
E. Rep. 953. 

28. CARRIERS—Limitation of Liability. — Under the 
laws of Georgia a carrier cannot bind the shipper bya 
contract limiting the liability of the carrier, unless it is 
signed by the shipper at the time of the shipment.— 
Frasier v. Charleston & W. C. Ry. Co.,S. Car., 538. E. 
Rep. 964. 

29. CARRIERS—Negligence.—In an action against a 
railroad for negligently causing the death of plaintiff’s 
minor child, evidence examined, and held insufficient to 
show negligence on the part of defendant’s const.uc- 
tion crew foreman.-—-Forge v. Houston & T. C. R.Co., 
Tex., 90 S. W. Rep. 1118. 

30. CHAMPERTY AND MAINTENANCE—Judicial Sales.— 
The statute relating to champerty has no application to 
judicial sales of land in a proceeding against a party not 
in possession.—Woodward vy. Johnson, Ky., 90 8S. W. 
Rep. 1076. 

21. CONSOLIDATION—Colleges and Universities.—Con- 
solidation of college and university held to continue in 
new corporation all property rights of the constituent 
corporations, including note to one of them. — Central 





University of Kentucky v. Walter’s Ex’rs, Ky., 90S. W. 
Rep. 1066. 

32. COMPROMISE AND SETTLEMENT — Iinpeachment 
After Veidict.—In proceedings to set aside a verdict in 
action for personal injuries, held error to receive affi- 
davits on behalf of plaintiff in whose favor the verdict 
was rendered, and refuse those offered by defendant.— 
Kuehn v. Syracuse Rapid Transit Ry. Co., N. Y.,76 N. E. 
Rep. 589. 

33. CONSTITUTIONAL LAW — Legislative Powers. — 
Where the supreme court finally adjudges a particular 
tax to be invalid, the legislature cannot thereafter vali- 
date the levy and make the tax collectible. — Chicago & 
E. I. R. Co. v. People, Ill., 76 N. E. Rep. 571. 

34.. CONSTITUTIONAL LAaw—vuperation of Constitution.— 
Where the constitution schedules powers, giving or tak 
ing away, it must be presumed to have scheduled all, 
and itonly must be looked to, with its necessary :mpli- 
cations, for the limit of authority or restriction.—State 
v. Henry, Miss .40So Rep. 152. 

85 CONTRACTS - Partial Inva.idity.—An illegal verbal 
agreement between a trustee in a deed of trust and the 
grantor held distinct from the implied contract, bind- 
ing the trustee to return the property not needed for the 
purposes of the trust.—Haswell v. Blake, Tex., 90 8. W. 
Rep. 1125. 

#6. CONVE!.SION — Subsequent Mortgage by Heirs.— 
Where a will operated as a conversion of testator’s real- 
ty into personalty as of the date of his death, a subse- 
quent mortgage of a devisee’s interest in certain of the 
land created no lien thereon.—Stake v. Mobley, Md., 62 
Atl. Rep. 96%. 

87. CONVICTS—Use on Farms.— Certain contract be- 
tween board of control and owner of plantation relative 
to the use of the plantation for convict labor held not to 
constitute a hiring of convicts within the prohibition of 
Const., art. 10, § 223.—State v. Henry, Miss., 40 So. Rep. 
152. 

88. CORPORATIONS—Action to Compel Transfer Stock. 
—The right of transferee of corporate stock to transfer 
onthe books of the company may bo enforced in the 
courts of a state other than that creating the corpora- 
tion.—Westminister Nat. Bank v. New England Elec- 
trical Works, N. H ,62 Atl. Rep. 971. 

39, CORPORATIONS—Transfer of Stock.—Title of stock 
passes as between sellerand buyer on the consumma- 
tion of the sale.—Westminster Nat. Bank v. New Eng- 
land Electrical Works, N. H., 62 Atl. Rep. 971. 

40 CouNTIES—Withdrawal of Petitioner for Change of 
County Seat.—In order for any of the signers to with- 
draw from a petition for the change of a county seat, 
they must do so with a degree of formality correspond- 
ing with that required in presenting the petition.—State 
v. Porter, Ala.,40 So. Rep. 144. 

41. CourTs—Records.—Before final enrollment of judg- 
ment, the court may permit an amendment showing the 
overruling of motions made by defendants for a sepa- 
rave trial, and the reservation of an exception, though 
the record be made up and the trial passed.—Boonville 
Nat. Bank v. Blakey, Ind., 76 N. E. Rep. 529. 

42. CRIMINAL TRIAL—Argument of Counsel.—On the 
trial of one accused of incest,"a remark of the prosecut- 
ing officer that the evidence showed that accused was a 
monster was but another mode of stating that the evi- 
dence showed accused guilty of the ottense charged.— 
State v. Spurling, La.,40 So. Rep. 167. 

43. CRIMINAL TRIAL—Exclusion of Evidence.—Refusal 
of the court to permit a witness to answer a question 


“held not available as error on a motion for a new trial, if 


the expected answer of the witness was not disclosed to 
the court at the time of the ruling.—State v. Clifford, W. 
Va., 53 S. E. Rep. 981. 

44. CRIMINAL TRIAL—Questions Presented for Review. 
—Though a charge embodied an erroneous proposition 
of law and authorized a conviction thereon, it will be 
presumed, in the absence of a statement of facts, that 
the facts were ample to authorize a conviction.—Ingram 
v. State, Tex., 90S. W. Rep. 1098. 
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45. CRIMINAL TRIAL—Kewurks of Counsel.— liunproper 
remarks of prosecuting attorney in opening statement 
held not cured by instruction several days theareuafter 
to disregurd remarks not based on the evidence.—Peo- 
ple v. Woif, N.Y ,76N.E. Rep. 576. 

46. CRIMINAL TRIAL — Sentence. — Failure to ask ac- 
cused if he has anything to say against pronouncing 
sentence is not ground for reversal.—Lamb v. Veople, 
Ill., 76N. E. Rep. 576. 

47 DEDICATION—Abandorment of Wharf Dedicated to 
Public Use —A city ordinance held no tto operate as an 
abandonment of the public user of a wharf dedicated to 
the public.—Palen v. Ocean City, N. J , 62 Aul. Rep. 947. 

48. DEEDS—Intent of Parties — Where the langeage 
used in a deed is susceptible of more than one interpre- 
tation, the court will look at the circumstances existing 
at the time of the transaction, such as the situation of 
the parties, etc. —Shartenberg & Robinson v. Elibey, 
R. 1 , 62 Atl. Rep. 979 

49. EMINENT DOMAIN—Damages.—W here land is dum- 
aged by the erection of a dam, the true measure of 
damages 1s the difference in the value of the land arising 
from the erection of the dam in its condition just prior 
to the erection of the dam and its value in its condition 
just after.—Brown v. W. T. Weaver Power Co., N. Car. 
538. E. Rep. 954. 

50. EMINENT DOMAIN—Damages.—In an action for the 
construction of a switch track in front of plaintiff’s 
property, a certain instruction as to the matters for 
which plaintiff might recover held proper —Rumano vy. 
Yazoo, Miss., 40 So. Rep. 150. 

51. Equiry—Abandonment of Suit.— The institution 
and prosecution of proceedings in another jurisdiction 
by the personal representative of a deceased plaintiff in 
a suit in equity in a federal court held an abandonment 
of such suit which entitled defendant to a dismissal.— 
Brown Vv. Fletcher, U. 8. C. C., KE. D. Mich., 140 Fed. Rep. 
639. 

52. Equirg—Adequate Remedy at Law.—A bankrupt’s 
trustee held to have an adequate remedy at law for the 
recovery of alleged fraudulent preferences.—Boonville 
Nat. Bank v. Blakey, Ind., 76 N. E. Rep. 529. 


53. Equiry—Legal Relief.—Wherea bill in equity was 
sought to be sustained on an allegation of conspiracy, 
but no conspiracy was proved, complainant was not en- 
titled to a decree, though he proved facts entitling him 
to ajudgment at law.—Boonville Nat. Bank v. Blakey, 
Ind., 76 N. E. Rep. 529. 

54. EQuyry—Right to Dismissal of Suit.—Where, after 
the death of complainant in a suit in equity in a federai 
court, no steps are taken by his representatives within 
a reasonable time to revive the suit, the court may en- 
tertain a motion by defendant to dismiss for want of 
prosecution.—Brown Vv. Fletcher, U. S. C.U., E. D. Mich., 
140 Fed. Rep. 639. 

55. EVIDENCE—Conclusiveness of Admissions by Cor- 
poration Officers.—There is no presumption of law that a 
vice president and director of a bank is authorized to 
bind the bank by his admissions.—Westminster Nat. 
Bank v. New England Electrical Works, N.H., 62 Atl. 
Rep. 971. 

56. EVIDENCE—Genuineness of Letters.—The genuine- 
ness of a letter is sufficiently established to permit its 
introduction in the evidence when it Was shown that it 
was received in due course of mail in response to a letter 
sent to the supposed writer.—Loverin & Browne Co. v.- 
Bumgarner, W. Va., 53 S. E. Rep. 1000. 

57. EVIDENCE—Homicide.— Defendant held justified in 
striking deceased to save the life of defendant’s brother, 
though the brother was the aggressor, unless with ap- 
parent intent to kill or do great bodily harm, — Little v. 
State, Miss., 40 So. Rep. 165. 

58. EVIDENCE—Pedigree.—A recital of pedigree in an 
ancient deed is evidential, though* not made by one re- 
lated to the family, if it is supported by long possession 
consistent with the recital.—Rollins v. Atlantic City R. 
Co.,N. J., 63 Atl. Rep. 929. 





5¥. EVIDENCE—Kes Gestae.—In an action against a 
street railway for injuries caused by collision, state- 
ment made by motorman immediately alter the accident 
held admissible.—Cincinnati, L. & A. Klectric St. R. Co. 
y. Stable, Ind.,76N. EK. Rep 551. 

60. EXCEPTIONS, BILL OF — Exhibits —An exhibit 
which is once properly made a part of the record may be 
made a part of the bill of exceptions by reference, but, 
when not so made part of the record, cannot be incor- 
porated in the bill. Cincinnati, L. & A. Electric St. R. 
Co v. Stable, Ind.,76 N.E Rep 551. 

61. EXEMPTLONS—Waiver as to Homestead.—A com- 
plainant which alleges that defendant executed an in- 
strument waiving all rightto any homestead exemption 
is not defective for failing to particularize the land, — 
A. G. Story Mercaatile Co. v. McClellan, Ala., 40 So. Rep. 
128. 

62 FRAUDS, STATUTE OF—Debt, of Another.—Promise 
of mortgagor’s father to pay debt on discontinuance of 
action against mortgagor for deceit held nut binding 
under statute of frauds.—Bicknall v. Bicknall, R. 1., 62 
Atl. Rep. 976, 

62. GUARANTY—Construction. — Where the terms ofa 
guaranty fixthe time within which payment shall be 
made, if the payment is not made as prescribed, no 
steps need be taken againstthe principal, nor need his 
insolvency be shown to fix the guarantor. — Loverin & 
Browne Co. v. Bumgarner, W. Va.,53 S E. Rep. 1000. 

64. GUARDIAN AND WARD—Remova!l of Guardian.—The 
proper remedy in case the guardiun.of a minor, whose 
parents are dead, is not a fit persun, is to apply for his 
removal, as authorized by Burns’ Ann, St. 1901 § 2688,— 
Cottrell v. Bocth, Ind., 76 N. E. Rep 546. 

65. HOMICIDE—Instructions as to Self-Defense.—On a 
trial for murder, a special charge requested by the ac- 
cused as to self defense held properly refused, where 
defendant’s rights were protected by the general charge. 
—State vy. Smith, La., 40 So. Rep. 171. 


66 HoOMICIDE—Intent.—Where a blow intended for 
one person by accident falls upon and Kills another, the 
guilt or innocence of the slayer depends upon the same 
considerations that would have governed had the blow 
killed the person against whom it was d.rected. — State 
v. Cliffurd, W. Va.,53S. E. Rep. 981. 


67. HomMIcIDE—Killing in Heat of Blood.—A sudden 
inteotional killing with a deadly weapon by one who 
is not in any way at fault, in immediate resentment of a 
gross provocution, is prima facie a killing in heat of 
blood, and, therefore, an offense of no higher degree 
than voluntary manslaughter.—State v. Cliffor, W. Va , 
53S. E. Rep. 981. 

68, INDICTMENT AND INFORMATION—Jury Exemptions 
—The exemption of one year, resulting from service, is 
personal to jurors, and the factthat the name of u juror 
so exempt is placed in the box from which the names of 
the grand aad petit jurors are drawn is no ground for a 
motion to quash,—State v. Hopkins, La., 4030. Rep. ltt. 


69. INJUNCTION—Damages or. Dissolution. Right to 
assess solicitor’s fees as damages on dissolution of in- 
junction determined.—Marks v. Culumbia Yacht Club, 
Ill., 76N. HE. Rep. 582. 

70. INJUNCTION—Irreparable Injury.—Equity will not 
retain jurisdiction of a bill to enjoin trespass where 
there is nothing to show the inadequacy of the legal 
remedy.—Carswell v. Swindell, Md., 62 Atl. Rep. 956. 

71. INJUNCTION — Restraining Enforcement of Ordi- 
nance.—A bill by a telephone company to enjoin the en- 
forcement of an ordinance fixing rates ior telephone 
service held to state a cause of auction arising under the 
constitution of the United States, and within the juris- 
diction of a federal court.—Ozurk Bell Telephone Co. 
v. City of Springfield, U.S.C. C., W. D. Mo., 140 Fed. 
Rep. 666. . . 

72. JUDGMENT—Application for Correction.—A party 
in order to obtain an order amending a judgment not 
void on its face after the expiration of the term of court 
at which it was entered must show that the entry of the 
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judgment does not conform to the judgment intended by 
the court.—A. G. Story Mercantile Co. v. McClellan, Ala., 
40 So. Rep. 123. 

73. JUDGMENT—Res Judicata.—A judgment foreclosing 
a lien on certain sawmill] machinery for the unpaid por- 
tion of the price held res judicata against the holders of 
realty liens and their grantees.—-Wm. Cameron & Co. v. 
Jones, Tex., 90S. W. Rep. 1129. 

74. LANDLORD AND TENANT—Necessity of Reducing 
Lease to Writing.—Where in an agreement for a lease it 
is stupuluted that the lease shull be reduced to writing, 
the contract is not completed until the writing is exe- 
cuted.—IJn re Woodville, La., 40 So. Rep. 174. 

75. LIBEL AND SLANDER—Damages.—In cn action for 
slander consisting of words slanderous per se, the 
umountof damages to which plaintiff is entitled depends 
in part on the effect of the malice on plaintiff’s mind.— 
Gendron v. St. Pierre, N. H., 62 Atl. Rep. 966. 

76. LIBEL AND SLANDER—Proof of Words Constituting 
Slander.—One suing for slander arising from defendant 
charging plaintiff with larceny isnot bound to prove all 
the words set outin the declaration —Robinson v. Van 
Auken, Mass., 76 N. E. Rep. 601. 

77. LIBEL AND SLANDER—Truth as a Defense.—The 
rule that the truth of a libel must be pleaded as a de- 
fense does not apply where the petition shows that to be 
true which would be a good defense and a demurrer 
reaches the defect.—Rollins v. Louisville Times Co., 
Ky.,90 8. W. Rep. 1081. 

78. LIFE INSURANCE—Waiver of Conditions by Agent. 
—An agent of a life insurancecompany held authorized 
to waive a cendition of the policy requiring the in- 
sured to ve in good health at the time of the delivery of 
such policy.—Metropolitan Life Ins. Co. v. Willis, Ind., 
76 N. E. Rep. 560. 

79. MANDAMUS—Supervision of Official Action.—Man- 
damus will not lie to compel the mayor of a city to en- 
force Sunday closing laws and ordinances against the 
saloons of such city.—People v. Dunne, IIl., 76 N. E. Rep. 
570. 

80. MASTER AND SERVANT—Assumed Risk.—A line- 
man employed by an electric company to remove wires 
from old poles held to assume the risk of injury in con- 
sequence of defects in poles, precluding a recovery for 
injuries received in consequence thereof.—Evansville 
Gas & Electric Light Co. v. Raley, Ind , 76 N. E. Rep. 
548. 


81. MASTER AND SERVANT—CoOntributory Negligence.— 
In an action for personal injuries sustained by an em- 
ployee operating a stationary engine, an instruction held 
properly refused in view of the plea of contributory 
negligence.—Sloss- Sheffield Steel & Iron Co. v. Hutchin- 
son, Ala., 40 Su. Rep. 114. 

82. MASTER AND SERVANT - Defective Appliances.—In 
an action forinjuries received while employed as a fire- 
man on defendant’s engine, evidence considered, and 
held insufficient to show that the coal board in the en- 
gine was defective.—Missouri, K. & T. Ry. Co. of Texas 
v. Hanson, Tex., 90S. W. Rep. 1122. 

83. MASTER AND SERVANT—Joint Torts.—A master and 
servant ure joimtly liable for the willful tort of the serv- 
ant committed within the scope of his employment.— 
Able y. Southern Ry., 8. Car., 58 8. E. Rep. 962. 

84. MINES AND MINERALS—Rescission of Contract.— 
Because of the peculiar nature of oil and gas, a gross 
misrepresentation as to the quantity and location of 
land covered by an oil lease, relied on by the vendee, is 
ground for rescission.—Bruner v. Miller, W. Va., 53 S. 
E. Rep. 995. 

85. MUNICIPAL CORPORATIONS—Gifts to Town for Li- 
brary Purpose.—A gift of a library building and a li- 
brary fund held a gift to a town in its corporate capac- 
ity.—Nelson vy. Ishabitants of Georgetown, Mass., 76 N. 
E. Rep. 606. 

86. MUNICIPAL CORPORATIONS—Special Funds.—A fund 
donated to a town for library purposes held, on being 
paid over to the town, should be impressed with a trust 











to indemnify the library trustees arising from contracts 
executea by them.—Nelson v. Inhabitants of George- 
town, Mass.,76 N. KE. Rep 606. 

$7. MUNICIPAL CORPORATIONS—Warrant as Evidence 
of Indebtedness.— A warrant or voucher issued bya 
Pennsylvania borough held an evidence of indebted- 
ness which would support an action by the payee, with- 
out reference to the contract out of which it arose.— 
Coleman v. Borough of New Kensington, U. 8.C.C., W. 
D. Pa., 140 Fed. Rep 684. 


88. NAVIGABLE WATERS—Obstructions —An owner of 
land abutting on a navigable river cannot place any 
structure or filling between high water and low-water 
mark which would obstruct the river for navigation.— 
McGunnegle v. Pittsburg & L. K. R. Co., Pa., 62 Atl. Rep. 
988. 

89. NUISANCE—Animals Killed by Railroad. — Where 
animals were killed by a locomotive near plaintiff’s 
house, and the railroad company refused to remove 
them, and plaintiff was troubled with the resulting 
odors, held punitive damages could be recovered.—Ya- 
zoo & M. V. R. Co. v. Sanders, Miss., 40 So. Rep. 163. 


90. OFFICERS—Reduction of Compensatiou.—The leg- 
islature may change the statutory duties and diminish 
the emoluments of a constitutional oftice. — Fortune v. 
Buncombe County Com’rs, N. Car., 53 8. E. Rep. 950. 

91. PARTNERSHIP — Action Against.—In an action 
against two persons as partners for conversion, held 
error under the evidence to render judgment aguinst 
one of the defendants and against the firm named.— 
Russell v. Bellinger, Ala., 40 So. Rep. 182. 


92. PARTNERSHIP—Liability of Purchaser of Partner's 
Interest.—A purchaser of a partner’s interest in a firm 
does not render him liable for previous debts of the firm 
notassumed by him.—Humes v. Higman, Ala., 40 So, 
Rep. 128. 


93. PARTNERSHIP—Liens as Against Subsequent Cred- 
itors.—Liens on property contributed to a partnersbip 
and existing at the time of the formation thereof held 
superior to claims of subsequent partnership creditors. 
—Merkley v. Gravel Switch Roller Mills Co.’s Assignee, 
Ky., 90S. W. Rep. 1059. 


94. PATENTS—Suit for Infringement.—A court of equity 
which has acquired jurisdiction of a suit for infringe- 
ment does not lose such jurisdiction because pending 
the suit the complainant assigns the patent to another, 
who is brought in by supplemental bill under equity 
rule 57.—Leadam v. Ringgold & Co., U..8.C.C.,8. D.N. 
Y., 140 Fed. Rep. 611. 

£5. PAYMENT—What Constitutes. — Under a plea of 
payment, a discharge of the obligation in money or its 
equivalent may be shown; but it is not permissible to 
show a gift by the creditor of the amount of the obliga- 
tion.—W hite v. Black, Mo., 908. W. Rep, 1158. 


96. PLEADING—Error Cured by Verdict.—In an action 
by an employee for injuries, a defect in the petition al- 
leging in blank the amount of plaintiff’s damages held 
cured by verdict.—Covington & OC. Bridge Co. v. Hull, 
Ky., 90 S. W. Rep. 1055. 

97. PRINCIPAL AND AGENT—Breach of Duty.—Where 
defendant, who was employed as >plaintifi’s salesman, 
secretly procured plaintiff to sell wheels to him through 
another at wholesale prices, which defendant resold, 
plaintiff’s measure of dameges was the difference be- 
tween the price received by plaintiff and the market 
value of the wheels.—George N. Pierce Co. v. Beers, 
Mass., 76 N. E. Rep. 603. 

98. PROHIBITION—Construction of Bridge. — Prohibi- 
tion does not lie to restrain the commissioner’s court 
from proceeding with the construction of a bridge for 
which a contract has been let.—Goodwin v. State, Ala., 
40 So. Rep. 122. 

99. PUBLIC LanDs—Evidence of Grant. — Absence of 
documentary evidence, evidencing an ancient Spanish 
grant may be explained by showing a reasonable prob- 
ability that the docu:nents have been destroyed.—State 
v. Ortiz, Tex.,90S. W. Rep. 1084. 
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100. QUO WARRANTO — Right to Hold Office. —In quo 
warranto, to determine defendaut’s right to hold an of- 
fice, held not necessary to consider the power of defend- 
ant to appoint a deputy inthe absence of any showing 
that defendant had attempted to exercise such power.— 
State v. Tunstall, Ala., 40 So. Rep. 135. 

101. RAILROADS—Care Required at Crossings.—The de- 
gree of care required both by a railroad company anda 
person approaching a crossing held such as a prudent 
man would exercise under the circumstances of the 
case in endeavoring to perform his duty. — Cooper v. 
North Carolina R. Co., N. Car., 53S. E. Rep. 932. 

102. RAILROADS—Grade Crossings.—A railroud company 
has power to determine for itself the particular means 
employed to protect the public at street or highway 
crossings —In re Pennsylvania R. Co., Pa., 62 Atl. Rep. 
986. 

103 RAILROADS—Management and Control of Train.— 
The foreman of defendant’s construction crew held not 
engaged atthe time of the accident in the operation 
and management of the train, with absolute control of 
the movements thereof, so as to render his negligent 
failure to warn deveased of his danger imputable to de- 
fendant.—Forge v. Houston & T.C. R. Ud., Tex., 908. 
W. Rep. 1118. 

104. RECEIVERS — Sale of Property.—A purchaser of 
certain machinery at receiver’s sale held to have ac- 
quired the same subject to a judgment foreclosing the 
lien on certain propercy for unpaid purchase money.— 
Wm. Cameron & Co. v. Jones, Tex., 90S. W. Rep. 1129. 


105. RECEIVERS — Sale of Property. — Receiver’s in- 
ventory held admissible in action by receiver for breach 
of contract claimed by defendant to have been sold at 
reeeiver’s sale to show what was included in the term 
“assets” used in the order of sale.—Illinois Steel Co. v. 
Preble Mach. Works Co., Ill., 76 N. E. Rep. 574. 


106. SALES—Conditions Precedent. — The omission of 
provision for interest in note given for purchase price 
on conditional sale of mule held not ground for recovery 
of the mule by the seller in detinue.—Wellden v. Witt, 
Ala., 40 So. Rep. 126. 

107. STATUTES—Construction.—W here the language of 
a statute is plain, contemporaneous, or antecedent, 
history cannot be resorted to in aid of construction.— 
State v. Henry, Miss., 40 so. Rep. 152. 


108. STREET RAILROADS — City Speed Ordinances. — A 
city ordinance restricting the speed of street curs be- 
tween crossings to six miles an hour, and over crossings 
to four miles an hour, is not unreasonable.—Cincin nati, 
L. & A. Electric St. R. Co. v. Stahle, Ind., 76 N.E. Rep. 
551. 

109. STREET RAILROADS — Instructions as to Duty of 
Motorman.—In an action for injuries to a pedestrian in 
collision with a street car, a request to charge held prop- 
erly refused as eliminating the duty of a motorman in 
the emergency of seeing plaintiff on the track.—Hovarka 
vy. St. Louis Transit Co., Mo., 90 8. W. Rep. 1142. 

110. STREET RAILROADS—Negligence. — It is not negli- 
gence for the operatives of a street car to fail to keep 
the same stationary until(a passenger has seated him- 
self,unless he is crippled or in some condition which 
makes it reasonably apparent to those in charge of the 
car that the passenger needs unusual care.—Bennett v. 
Louisville Ry. Co., Ky., 90 S. W. Rep. 1052. 

111. TELEGRAPHS AND TELEPHONES—W ilful Cutting of 
Line.—Telephone line held not an obstruction of a rail- 
road, so as to justify its cutting by a servant of the rail- 
road company, though the telephone line was erected 
without the consent of the railroad company, and with- 
out condemnation proceedings. — McGowan Vv. State, 
Ala., 40 So. Rep. 142. 

112. TRADE MARKS AND TRADE NAMES — Unfair Com- 
petition.— Defendant held not chargeable with unfair 
competition in stamping on the heads of horseshoe 
nails made by it a mark of the same pattern previously 
used by complainant where there was no evidence of 
an intention to deceive purchasers.—Capewell Horse 





Nail Co. v. Putnam Nail Co., U. 8. C.C., D. Mass.,140 
Fed. Rep. 670. 

113. TRIAL—Failure to Move for Non-Suit.—Where de- 
fendant submitted the case to the court on its merits 
without a motion for non-suit or for an order of judg- 
ment in his favor, he waived the right to object to the 
insufficiency of the evidence to support the declaration. 
—Gendron v. St. Pierre, N. H., 62 Atl. Rep. 966. 

114. TRIAL—Instruction in Equity Cases.—In equity 
cases it is not proper practice for courts to give instruc- 
tions on the law, and a refusal to give requested in- 
structions is noterror.—White v. Black, Mo., 90 8S. W. 
Rep. 1158. 

115. TRIAL—Verdict.—Where a jury returned a verdict 
which is incomplete for failure to embrace a finding on 
a material issue, it is not error to require the jury to re- 
turn totheir room and complete the verdict.—Lee v. 
Humphries, Ga., 53 8. E. Rep. 1007. 

il6. TRustTs—Statute of Frauds.—A parol agreement 
between the purchasers of certain lands to purchase and 
hold the same fora home for their mother beld within 
ths statute of frauds and unenforceable as a trust for 
the mother’s benefit.—Wormala’s Guardian v. Heinze, 
Ky., 90 8. W. Rep. 1064. 

117. WsTERS AND WATER COURSES—Acquisition of 
Works of Municipality.—Acts :899, p. 568, ch. 254, author- 
izing towns to purchase waterworks, held not to apply 
to purchases made antecedent to the passage of the 
statute.—Eddy Valve Co. v. Town of Crown Point, Ind., 
76 N. E. Rep. 536, 

118. WATERS AND WATER COURSES—Damages Due to 
Insufficient Railroad Drains.—In an action against a 
railroad for injury to crops and realty by overflows 
caused by insufficient drainage, the evidence held not 
to show a claim for damages based on the fact that de- 
posit of sediment injured the soil.—Gulf,C. &S. F. Ry. 
Co. v. Harbison, Tex., 908. W. Rep. 1097. 

119. W1LLs—Construction.—The phrase “in like man- 
ner,” used in a provision in arrest for the payment of 
income ofa beneficiary ‘“‘in like manner” to his widow for 
life, remainder to the beneficiary’s lawful issue, etc., 
held to de:cribe the mode in which the recipients were 
to be benefited, and not to describe such recipients.— 
Sterling v. Ives, Conn., 62 Atl. Rep. 948. 

120. WILLS—Trusts.—The death of one of testator’s 
children, who were beneficiaries of a trust for the ulti- 
mate benefit oftestator’s grandcuildren, held to ope- 
rate as a severance of such child’s share from the trust 
fune.—Steling v. Ives, Conn., 62 Atl. Rep. 948. 

121. WILLs—Undue Influence.—In order to cast the 
burden of proof of undue influence in the making of a 
will on one standing in confidential relations to tes- 
tator, such person must be shown to have been directly 
connected with the making of the will.—Jn re Barry’s 
Will, 11l., 76N. E. Rep. 577. 

122. WILLS— What Law Governs.—In bequest by per- 
son domiciled in Missouri to heirs of person domiciled 
in Germany, question as to who heirs are held governed 
by laws of Missouri.—Jn re Riesenberg’s Estate, Mo., 90 
8S. W. Rep. 1170. 

123, WITNESSES—Contradicting One’s Own Witness.— 
Accused, after having been offered a full opportunity to 
refresh the recollection of his own witness, held noten- 
titled to further examine him concerning his testimony 
at a former trial for the purpose of laying a predicate to 
contradict him.—Willis v. State, Tex., 90S. W. Rep. 1100. 

124. WITNESSES—Contradiction. —On appeal to the 
circuit court from an order of the county court denying 
a probate of will, proponents may contradict testimony 
of subscribing witnesses by proving inconsistent affida- 
vits made by them.—Jnre Barry’s Will, Ill., 76 N.E. Rep. 
577. 

125. WITNESSES—Refreshing Witness’ Memory.—Ina 
prosecution for murder, there was no error in permit- 
ting the district attorney, on cross-examination ofa wit- 
ness, to refresh such witness’ memory with the state- 
ment made by a witness tothe grand jury. — McLinv. 
State, Tex., 90 S. W. Rep. 1107. 





wits 





XUM 





INDEX-DIGEST 
TO THE EDITORIALS, NOTES OF RECENT DECISIONS, LEAD- 
ING ARTICLES, ANNOTATED CASES, LEGAL NEWS, 
CORRESPONDENCE AND BOOK REVIEWS 
IN VOLUME 62. 





A separate subject-index for the ‘‘Digest of Current Opinions’’ will be found on page 498, follow- 


ing this Index-Digest. 


ACTIONS, 
application of maxim de minimis non curat 
lex, to suits in behalf of public by citizen 
whose interest is very small, 101. 
right of defendant to plead equitable owner- 
ship of thing in litigation to be in an- 
other, 438. 
ALIENS, 
proceeding to set aside judgment of natu- 
ralization must be by formal complaint 
and not on motion, even though based on 
the written consent of the one naturalized, 


416. 
ANIMALS, 
agreement for compensation for docking 
horse’s tail, not enforceabie, 2. 
ATTACHMEN 
trustee’s title to bankrupt’s property as 
against attaching _—— 262. 
ATTORNEY AND CLIEN 
Lincoln’s contest with the Illinois Central 
Railroad over the reasonableness of pro- 
fessional fees, 267. 
ATTORNEY AND CLIENT, 
right of attorney-to hold property which he 
obtains in a trust relation to satisfy his 
own debts against his client, 477. 
right of attorney to withhold property given 
to him by his client to avoid creditors, 


477. 
ATTORNEY GENERAL, 
discretion of court to withdraw leave of 
attorney-general to use after leave has 
once been granted, 144. 
BAILMENTS, 
See Pledges. 
— of a special depositor to a priority, 


BANKRUPTCY, 

dividends on stock as property of bank- 
rupt, 198. 

trustes’s title to bankrupt’s property as 
against attaching creditors, 262. 

can a trustee in bankruptcy recover from 
attaching creditors proceeds of an at- 
tachment made subsequent tothe filing of 
the petition but prior to the adjudication, 
264 


concealment of property by officers of bank- 
rupt corporation not punishable, 293. 
BANKS AND BANKING, 
right of a special depositor to a priority, 


447. 
BAR ASSOCIATIONS, 
some of the responsibilities of our state 
and local bar associations, 41. 
BIGAMY, 
jurisdiction of courts of one state ovér an 
act of bigamy committed in another state, 


216. 
BILL OF EXCEPTIONS, 
power of judge to sign bill of ~~ 
after expiration of term of office, 
BILLS AND NOTES, 
are notes and other unexecuted obligations 
given 
a location of station at a given point, void | 
as against public policy, 164. 








| 


to a railroad company to induce | 


— RECEIVE 
4, 54, 94, ina, "208, 228, 
M4 ar, 69. 
BROKERS, 
See Ticket Brokers, 
BUILDING CONTRACTS, 
strikes as a defense to the performance 
of a contract, 317. 


CARRIERS, 
See Commerce. 
liability of common carrier in 
cars after notice, 205. 
degree of care to be exercised by carrier 
in relation to perishable goods, 207. 
liability of carriers for failure to deliver 
cars, 216. 
Chicago traction cases, 235. 
earrier’s liability for delay 
strikes, 406. 
railroad company not bound to use safest 
appliances absolutely, 425. 
CIVIL LAW, 
United States courts in Porto Rico must 
administer civil and not common law wher- 
ever the former provides a remedy, 357. 
COMMERCE, 
rairoad commissions, state and federal, 199. 
—— regulation of interstate commerce, 


269, 287, 309, 367, 


unloading 


caused by 


discriminations by carrier in its own favor 


ama the interstate commerce law, 
state regulation of railroad rates and 
charges, 


CONFLICT OF LAW, 
jurisdiction of courts of one state over an 
act of bigamy committed in another state, 


216. 
CONSTITUTIONAL LAW, 

See Commerce. 

constitutionality of sales in bulk laws, 4, 9. 

municipal ordinances and contracts for the 
removal and disposition of garbage, in- 
volving their reasonableness, restraint of 
trade and property and personal rights, 
64. : 

construction and constitutionality of muni- 

cipality benefit and pension funds, 85 

the constitutionality of state license laws 
for the privilege of doing business involv- 
ing classification and discrimination, 124. 

seizure and sale of illegal fish nets as vio- 
lating right to due process of law, 127. 

under wh&t circumstances may property be 
seized and sold by the state without due 
process of law, 132. 

the right to declare presenty used in vio- 
lation of law forfeited, 133. 

is there an unwritten constitution of the 
United States making void acts of the 
legislature which are violative of com- 
mon right, 144. 

railroad commissions, state and federal. 199. 

constitutionality of acts providing for the 
establishment of juvenile courts, 219. 

prohibition of the railroad ticket brokerage 
business, 294. 
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CONSTITUTIONAL LAW—Continued. 

restriction of personal liberty under cover 
of the police power, 

prohibition of use of United States flag for 
advertising purposes, 318. 

denial of the right of Missouri to restrain 
the state of Illinois from dumping the 
sewage of the city of Chicago into the 
Chicago canal and thence into the Mis- 
Sissippi river, 326. 

decree for divorce on substituted service not 
protected by full faith and credit clause 
of the constiution, 333. 

individualism of the constitution, 377. 

validity of municipal ordinances regulating 
os inspection and sale of milk and cream, 


excluding certain classes from jury service 
as denying due process of law to a de- 
fendant in a criminal proceeding, 456. 
CONSTRUCTION, 
See Statutes. 
CONTRACTS, 
agreement for compensation for docking 
horse’s tail, not enforceable, 2. 
contracts for display advertisements on 
buildings and other structures, 3. 
something of importance relative to the 
rescission of contracts, 161. 
are notes or other unexecuted obligations 
given to a railroad company to induce 
a location of station at a given point, void 
as against public policy, 164. 
whether a breach of a condition in a con- 
tract goes to the whole consideration, 197. 
when an act in the nature of a tort may 
be sued upon as a breach of contract, 279. 
strikes as a defense to the performance 
of a contract, 317. 
can the unathorized act of an agent be rat- 
ified by the principal after the third party 
has receded from the contract, 338. 
is a party assigning reason for breaking 
contract precluded from afterwards as- 
nage 2 different reasons on trial of the 
41b. 
CONVERSION, 
trover for converted money, 38y¥. 
no copyright in the title of a literary or dra- 
matic work, 437. 
jurisdiction of suits against a foreign cor- 
poration by non-residents, on causes of 
action arising in another state, 13. 
mutual life insurance companies may be 
semaesee to show books to policy holders, 


validity of pledges of stock without writ- 
ten transfer, 70. 

validity of pledges of shares of stock as 
against third person, 72. 


— on stock as property of bankrupt, 
1 


liability of corporation principal to an in- 
nocent third party for misrepresentation 
of agent, 326. 

immunity of corporation from ae > ad on 
grounds of self-incrimination, 342. 

revocation by foreign insurance company of 
power of attorney to insurance commis- 
sioner, 363, 366. 

juridiction over foreign corporations that 
have ceased to do business in the state, 


428. 
COURTS, 

See Juvenile Courts, 

jurisdiction of suits against a foreign cor- 
poration by non-residents, on causes of 
action arising in another state, 13. 

something with reference to conflicting 
opinions in the supreme courts of many 
states, 179 

jurisdiction of courts of one state over an 
om of bigamy committed in another state, 


when an act in the nature of a tort may 
be sued upon as a breach of contract, 279. 

United States courts in Porto Rico must ad- 
minister civil and not common law wher- 
ever the former provides a remedy, 357. 

COVENANTS, 

whether a grant by deed of a fishing or 
hunting right is limited in its scope to 
the conditions within the view of and 
surrounding the parties at the date of 
the deed, or is to be construed relative 





COVENANTS—Continued. 
to the advancement of society and the 
improvement in the facilities = ee the 
exercise of ee © ee right, 238. 
CRIMINAL EVIDE 
proper tema as to conviction on cir- 
cumstantial evidence, 
necessity of proving beyond a reasonable 
doubt every fact or circumstance neces- 
sary to establish guilt where case depends 
on circumstantial evidence, 111. 
CRIMINAL LAW, 
limitations upon the rule that criminal in- 
tent may be presumed from the act it- 
self, 1, 94. 
proper instructions as to conviction on cir- 
cumstantial evidence, 109. 
duty to retreat as an essential element nec- 
essary to establish the plea of self-de- 
fense, 149, 152 
the doctrine of previous jeopardy, 205. 
doctrine of former jeopardy, 484. 
effect of new trial on the question whether 
defendant has been twice in jeopardy, 476. 
CRIMINAL TRIAL, 
compelling the prosecution to elect on which 
count in an indictment the intention js 
to rely, 24. 
compelling the trial court by mandamus to 
authenticate copies of indictments, the 
originals of which have been lost or 
stolen from the files, 81, 154. 
necessity of proving beyond a reasonable 
doubt every fact or circumstance neces- 
sary to establish guilt where case de- 
pends on circumstantial evidence, 111. 
CRUELTY TO ANIMALS, 
See Animals. 
CUSTOM, 
pleading custom in an action for negligence 
icant sae constructing telephone line, 
253. 


the bearing of custom upon the question of 
what is “mistake of law’ and what is 
“mistake of fact,” 360. 
DAMAGES, 
the law as to stipulated damages, 277. 
speculative considerations in measuring 
damages for fraud, 336. 
measure of damages in trespass where there 
is no injury, 486. 
DEATH, 
what evidence is sufficient to give rise to a 
presumption of death from unexplained 
absence, 255. 
DEEDS, 
whether a grant by deed of a fishing pr 
hunting right is limited in its scope tu 
the conditions within the view of and 
surrounding the parties as at the date of 
the deed, or is to be construed relative 
to the advancement of society and the im- 
provement in the facilities affecting the 
exercise of the granted right, 238. 
DEPOSITIONS, 
plaintiff compelled to testify wherever he 
is found on a deposition de bene esse 
irrespective of the distance from _ his 
place of residence, 359. 
DESCENTS AND DISTRIBUTIONS, 
right of murderer to inherit from the man 
he murdered, 54. 
DIGEST OF CURRENT OPINIONS, 
15, 35, 55, 75, 95, 115, 135, 155, 173, 190, 
209, 229, 248, 269, 287, 310, 328, 350, 367, 
389, 408, 430, 448, 470, 488. 
DIVORCE, 
decrees for divorce on substituted service 
not protected by full faith and credit 
clause of the constitution, 333. 


EASEMENTS, 
the right granted for consideration to paint 
sign on building, in the nature of an ease- 
ment, 104. 


EMPLOYER'S LIABILITY INSURANCE, 

the right of an injured employee to enforce 
collection of a judgment for damages for 
personal injuries against an insolvent 
employer in an action against an insur- 
ance company which has insured the em- 
ployer against claims of this character 
under what is known as employer's lia- 
bility insurance, 417. 
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EQUITY, 
limitations on the rule that he who comes 
into a court of equity must come with 
clean hands, 121, 7. 
right of defendant to plead equitable own- 
ership of thing in litigation to be in an- 
other 438. 
right of equity to grant interlocutory relief 
by injunction, 453. 
can a party signing a draft for consent 
arbitrarily withdraw consent before en- 
try of decree, 478, 
ETHICS, 
aid in the intellectual and moral devel- 
so of the science and practice of law, 


introducing certified copies of records of 
other states without showing their force 
and effect under the laws of such states, 
102. 
value of expert testimony, 246. 
genuiueness of handwriting a question sole- 
ly for the jury, 444 
the right of a jury to pass on question of 
genuineness of handwriting with or with- 
out regard to evidence of wieneases, 446. 
EXECUTORS AND ADMINISTRATORS, 
limitations on actions by heirs ‘to avoid 
illegal sales, 84 
right to sue in equity in foreign jurisdiction 
without qualifying until after suit is 
filed, 414. 
FALSE PRETENSES, 
whether indictment should show reliance on 
false pretenses, 456. 
FEDERAL ee 
See Cour 
FINES AND ‘FORFEITURES, 
the right to declare property used in vio- 
lation of law forfeited, 133. 
FIRE INSURANCE 
can Congress regulate the business of fire 
insurance, 28 
implied waiver of proofs of loss, 42. 
warranties and representations in insurance 
policies, 497. 
FISH, 
See Game and Game Laws. 
FLAG, 
See Constitutional Law. 
FORFEITURES, 
See Fines and Forfeitures. 
FRAUDS AND DECEIT 
statutes of limitations as applicable to ac- 
tions for fraud, 188. 
speculative considerations 
damages for fraud, 336. 
FRAUDULENT CONVEYANCES, 
action to set aside conveyance of husband 
to wife for fraud, 186. 
GAME AND GAME LAWS, 
seizure and sale of illegal fish nets as vio- 
eas lating right to due process of law, 127. 


See Oil and Gas. 
HANDWRITING, 
genuineness of handwriting a question 
solely for the jury, 444. 
the right of a jury to pass on question of 
genuineness of handwriting withor with- 
out regard to evidence of witnesses, 446. 
HOMESTEAD, 
whether husband or wife can leave the 
other and compel partition of homestead, 


83. 
HOMICIDE, 
— of murderer to inherit from the man 
he murdered, 
HUMOR OF THE LAW, 
15, 35, 55, 75, 95, 115, 184, 155, 172, 190, 
aes. a & a 278, 309, 327, 350, 389, 408, 
INDEMNITY INSURANCE, 
See Employer’s Liability Insurance. 
INDIANS, 
the legal status of the Indians in the 
United States, 399. 
administration of law in the Indian Terri- 
tory, 413. 
INJUNCTION, 
injunction as a remedy to restrain ‘passage, 
test validity and prevent enforcement and 
violation of municipal ordinances, 257. 
protection of property from injury as af- 
fected by the relative value of interests 
involved, 385. 


in measuring 





INJUNCTION—Continued. 
objection to relief by injunction on the 
ground that injury to defendant would 
be greater than benefit to plaintiff, 388. 
limitation on right of equity to ent in- 
terlocutory relief by injunction, 
INSURANCE, 
See Employer's Liability Insurance; Fire 
Insurance; Life Insurance. 
warranties and representations in insurance 
policies, 479. 
INTOXICATING LIQUORS, 
liability for municipal negligence causing 
injury to intoxicated pedestrian, > 
— revenue tax on state dispensaries, 


JEOPARDY, 
See I ees Law. 
JUDGE 
English and Canadian cricism of their judi- 
ciary, 235. 
delay in the English court of appeal, 247. 
conflicting judicial opinions—a remedy sug- 
gested, 348. 
the interruption of counsel by judges, 469. 
JUDGMENTS, 
construction of judgments by consent, 89. 
consent judgment as a forfeiture of right 
to redeem from mortgage, 92. 
decree for divorce on substituted service 
not protected by full faith and credit 
clause of the constitution, 333. 
proceeding to set aside judgment of natu- 
ralization must be by formal complaint 
and not on motion even though based on 
the written consent of the one natural- 
ized, 416. 
can a party signing draft for consent decree 
arbitrarily withdraw consent before entry 
of decree, 478. 
JURIES, 
excluding certain classes from jury service 
as denying due process of law to a de- 
fendant in a criminal proceeding, 456. 
JURISDICTION, 
See Courts. 
JUVENILE COURTS, 
progress of the movement for the establish- 
ment of juvenile Courts, 215. 
constitutionality of acts prcees for the 
go of juvenile courts, 219. 
LABOR UNIONS, 
liability of master for injury to servant 
where latter belongs tolabor union which 
controls the selection of servants, 373, 
LANDLORD AND TENANT, 
contracts for display advertisements on 
buildings and other structures, 3. 
liability of a landlord for injuries to a ten- 
ant caused by defects in the leased prem- 
ises, 43, 114. 
the right granted for consideration to paint 
sign on building, in the nature of an ease- 
ment, 104. 
liability of lessor of railroad for lessee’s 
negligence resulting in injury to latter's 
employee, 181, 267. 
liability of lessee of sign board for defec- 
tive condition, 455, 
LAW AND LAWYERS, 
confidence game worked on lawyers, 33. 
some of the responsibilities of our state 
and local bar associations, 41 
Harmon replies to Roosevelt in regard to 
suits by interstate commerce commission 
against the Santa Fe Railroad, 44. 
the Southern lawyer—a study as to the 
value of courtesy, 61. 
how Heinsfurter got his case continued, 93. 
Lord Brougham, 246. 
Lincoln the Lawyer, 2 
Lincoln’s contest with. ‘the Illinois Central 
Railroad over the reasonableness of pro- 
fessional fees, 267 
life at the bar, 327. 
an age of specialists—business attorneys to 
attorneys at law, 
administration of law in the Indian Ter- 
ritory, 413. 
LAW BOOKS, 
Reviews of Digests. 
Missouri Digest (American Digest Classi- 
fication), 269. 
Pattison’s Missouri Digest, Vol. 7, 286. 
American Digest 1905 A., 349. 
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LAW BOOKS—Continued. 
Review of Miscellaneous Books, 
Official Report of the Universal Congress 
of Lawyers and Jurists, 74. 
Corporation Laws of Arizona, 227. 
Noyes’ American Railrogl Rates, 228. 
aa Heart of the Railroad Problem, 


Reviews of Reports, 
Street Railway Reports, Vol. 3, 407. 
Reviews of Statutes, 


a oe Statutes of the United States, 


Federal Statutes Annotated, Vol. 9, 349. 
Reviews of Text Books, 

Cooley’s Briefs on Insurance, 14. 

Clark & Skyles on Agency, 34. 

Clementson on Special Verdicts, 94. 

Long on Domestic Relations, 94. 

Webb on Elevators, 94. 

Abbott on Brief Making, 114. 

Warvelle on Ejectment, 134. 

Ware’s Roman Water Law, 154. 

Ward's Pollock on Contracts, 154. 

Demarest’s Hints for Forensic Practice, 


Howes on Income and Principal, 190. 
White on Personal Injuries in Mines, 208. 
Scott on Quasi-contracts, 247. 

McQuillin on Instructions to Juries, 268. 
Abbott on Municipal Corporations, 287. 
Encyclopedia of Evidence, Vol. 7, 309. 
Elliott on Evidence, Vols. 3 and 4, 327. 
Gray’s Rule Against Perpetuities, "367. 
Coeepamen of Law and Procedure, Vol. 19, 


Maxey on International Law, 407. 

Wills on Circumstantial Evidence, 42% 

Frost on Incorporation and Organization 
of Corporations, 429. 

Williams’ Legal Ethics, 487. 


LIBEL AND SLANDER, 
extending by innuendo the meaning of 
words beyond their natural import, 130. 
publication of impartial reports of prelimi- 
nary judicial proceedings not privileged, 
335. 


LICENSE, 


the right granted for consideration to paint 
sign. on building, in the nature of an 
easement, 104. 
LIFE INSURANCE, 
mutual life insurance companies may be 
compelled to show books to policy hold- 
ers, 22. 
can Congress regulate the business of life 
insurance, 28. 
liability of life insurance company for act 
of agent in refating premiums on life 
insurance policies, 123. 
warranties and representations in insurance 
policies, 479. 
LIMITATIONS, 
limitations on actions by heirs to avoid ille- 
gal sales, ‘ 
statutes of limitations as applicable to ac- 
tions for fraud, 188. 


LITERARY PROPERTYY, 
no copyright in the —— of a literary or 
dramatic work, 
MANDAMUS, 
compelling a trial court by mandamus to 
authenticate copies of indictments, the 
originals of which have been lost or 
stolen from the files, 81, 154. 


MASTER AND SERVANT, 
discharge of servant for disobedience of 
master’s orders, 62. 
liability of lessor of railroad for lessee’s 
negligence resulting in injury to latter’s 
employee, 181, 267. 
liability of master for injury to servant 
where latter belongs to labor union which 
controls the selection of servants, 373. 
the right of an injured employee to en- 
force collection of a judgment for dam- 
ages for personal injuries against an in- 
solvent employer in an action against an 
insurance company which has insured the 
. employer ogaiae claims of this character 
under what is knawn ag employer's lia- 
F bility insurance, 417. 





MAXIMS, 
application of maxim de minimis non curat 
lex to suits in behalf of public by citizen 
whose interest is very small, 101. 
MINES AND MININ 
construction of oil lease as to failure to 
construct well, 284. 
MISTAKE, 
the bearing of custom upon the question of 
what is “mistake of law” and what is 
“mistake of fact,” 360. 
MORTGAGES, 
re-issuance of debentures, 308. 
MUNICIPAL CORPORATIONS, 
liability of municipality for improper con- 
struction of sewers and drains, 29, 
liability of municipal corporation for fail- 
= = repair defect in sewage system, 
municipal ordinances and contracts for the 
removal and disposition of garbage, in- 
volving their reasonableness, restraint of 
trade and monopoly, and interference with 
property and personal rights, 64. 
liability for municipal negligence causing 
injury to intoxicated pedestrian, 82. 
construction and constitutionality of muni- 
cipal benefit and pension funds, 85. 
Chicago traction cases, 235. 
injunction as a remedy to restrain passage 
test validity and prevent enforcement and 
violation of municipal ordinances, 257. 
validity of municipal ordinances regulat- 
ing the inspection and sale of milk and 


cream, 439. 
NATURALIZATION, 
See Aliens. 
NEGLIGENCE, 
injury to child playing on street and sud- 
denly stepping on track, A 
the legal effect of the use of the terms 
“willful. abandoned, reckless, and wanton 
neglect,” 33, 73. 
liability for municipal negligence causing 
injury to intoxicated pedestrian, 82 
the chaotic condition of the opinions of the 
courts relative to the question as to the 
degree of negligence, 141. 
contributory negligence where wanton and 
reckless killing is charged, 236. 
damage from back water caused by insuf- 
ficiency of culvert built by railroad com-- 
pany, 237. 
pleading custom in an action for negligence 
“ workmen constructing telephone line, 
353. 
a new form of negligence, 286. 
care required at bathing resorts to protect 
patrons from deep water, 404, 406. 
railroad company not bound to use safest 
appliances absolutely, 425. 
negligence and the act of God, 428. 
liability of lessee of sign board for defec- 
tive condition, 455. 
necessity of pleading the degrees of negli- 
gence, 455. 
NUISANCES, 
recovery of oegee for diminution in ren- 
tal value, 243, 245. 
denial of the right of Missouri to restrain 
the state of Illinois from dumping the 
sewage of the city of Chicago into the 
Chicago canal and thence into the Mis- 
sissippi river, 326. 
OFFICERS, 
liability of ocers on official bonds, 466. 
liability of sureties on official bonds for acts 
outside of principal’s line of duty, 467. 
OIL AND GAS, 
construction of ail lease as to failure to 
construct well, 284. 
oil discovered and severed is a chattel, 337. 
PARENT AND CHILD, 


right of mother to bring action for enticing 


child from home where the husband is 
living, 62. 
PARTIES, 

is a party to an action immune from civil 
process while attending court in a state 
other than that of his residence, 280. 

plaintiff compelled to testify wherever he is 
found on a deposition de bene esse irre- 
spective of the distance from his place of 
residence, 359. 
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PARTITION, 
whether husband or wife can leave the 
other and compel partition of homestead, 


83. 
PARTNERSHIP, 
the right of surviving partner to sell real 
estate which belonged to the firm, 319. 
PATENTS, 
the monopoly of patents, 113. 
PENSIONS, 
construction and constitutionality of muni- 
cipal benefit amd pension funds, 85. 
PHYSICIANS AND SURGEONS 
illegal contracts for medical services, 164. 
appiication of maxim de minimis non curat 
lex to suits in behalf of public by citizen 
whose interest is very small, 101. 
pleading custom in an action for negligence 
of workmen in constructing te:ephone 
line, 253. 
right of defendant to plead equitable own- 
ership of thing in litigation to be in an- 
other, 438. 
necessity —_ pleading the degrees of negli- 


gence, 455. ede 
PLEDGES 
VE vlidity of pledges of stock without written 
transfer, 70. 


validity of pledges of shares of stock as 

against third person, 72. 
POLICE POWER 

restriction of personal liberty -under cover 
of the police power, 309. 

validity of municipal ordinances regulating 
the inspection and sale of milk and cream, 
439. 


PORTO RICO, 
United States courts in Porto Rico must ad- 
minister civil and not common law wher- 
ever the former provides a remedy, 357. 
POWERS, 
enlargement of a life estate by accompany- 
ing power of disposition, 25. 
PRINCIPAL AND AGENT, 
liability of life insurance company for 
act of agent in rebating premiums on life 
insvrance policies, 123. 
liability of principal for mistake of agent, 
323. 


can the authorized act of an agent be rat- 
ified by the principal after the third party 
has receded from the contract, 338. 
implied powers of special agents, 375. 
PRINCIPAL AND SURETY, 
liability of sureties on official bonds for 
— outside of principal’s line of duty, 
PROCESS, 
is a party to an action immune from serv- 
ice of civil process while attending court 
in a state other than that of his resi- 
dence, 280. 
PUBLIC POLICY, 
are notes and other unexecuted obligations 
given to a railroad company to induce a 
location of station at a given point, void 
as against public policy, 164. 
QUO WARRANTO, 
discretion of court to withdraw leave to 
attorney-general to sue after leave has 
once been granted, 144. 
RAILROADS, 
are notes or other unexecuted- obligations 
given to a railroad company to induce a 
location of station at a given point, void 
as against public policy, 164. 
rairoad commissions, state and federal, 199. 
liabilities of lessor of railroad for lessee’s 
negligence resulting in injury to latter’s 
employee, 181, 267. 
prohibition of the railroad ticket brokerage 
business, 294. 
railroad company not bound to use safest 
appliances absolutely, 425. 
duty of railroads to use safe appliances to 
prevent fires, 427. 
state regulation of 
charges, 458. 
REAL PROPERTY, 
enlargement of a life estate by accompany- 
ing power of disposition, 25. 
REWARD, 
are a knowledge of an offer and intent to 
accept essential to the recovery of a 
reward offered, 10 


railroad rates and 





SALES, 
waiver of the right to rescind a contract of 
sale, 6 
SCALPERS, 
see Ticket Brokers. 
SEARCHES AND SEIZURES, 
under what circumstances may property be 
seized and sold by the state witavut due 
process of law, 132. 
SEIZURES, 
see Searches and Seizures, 
SERVICE, 
see Process. 
STATUTES, 
construction of 
statutes, 49. 
supplying omitted words in a statute in ord- 
er to cary out the intent of the legisla- 


ture, 63. 
STREET RAILROADS, 
injury to child playing on street and sud- 
denly stepping on track, 23. 
instructions as to right of way of 
railroad on its own track, 122. 
Chicago traction cases, 235. 
STRIKES, 
strikes as a defense to the performance of 
a contract, 317. 
SUNDAY, 
when Sunday is not dies non, 153. 
TAXATION, 
—: revenue tax on state djspeasaries, 


inconsistent provisions of 


street 


TELEGRAPHS AND TELEPHONES, 
liability of telegraph companies for delayed 
messages, 397. 
TICKET BROKERS, 
prohibition of the railroad tickct brokerage 
business, 294. 
TIME, 
when Sunday is not dies non, 153. 
TRESPASS, 
measure of damages in trespass where there 
is no jnjury, 486. 
TRIAL AND PROCEDURE, 
compelling a trial court by mandamus to 
authenticate copies of indictments, the 
originals of which have been lost or 
stolen from the files, 81, 154. 
the interruption of counsel by judges, 469. 
TROVER, 
trover for converted money, 38), 
TRUSTS AND TRUSTEE 
words “put in trust” held sufficient to create 
a trust, 257. 
right of a special depositor to a priority, 
447. 


trusts upon personal confideace 48. 
right of attorney to withhold property given 
to him by his client to avvid creditors, 
UNLAWFUL SEARCHES AND SEIZURES, 
see Searches .ni Seizures. 
WATERS, 
damage from back water caused by insuf- 
ficiency of culvert butlt by railroad cem- 
pany, 237. 
denial ‘of the right of Missouri to restrain 
the state of Illinois from dumping the 
sewerage of the city +f ‘‘hieago into 
Chicago canal and thence into the Mis- 
sissippi river, 326. 


LS, 

will kindness and affection, coupled with 
importunity, constitute sucn undue _ in- 
Somes as will be suffivient to set aside a 
w 

enlargement of a life estate by accompany- 
ing power of dispositioa, 2%. 

validity of bequest to corporation, 167. 

words “put in trust” held sufficient to create 
a trust, 257. 

WITNESSES, 

is a party to an action immuae from service 
of civil process while attending court in 
a state other than that of his residence, 


immunity of corporation from testifying on 
grounds of self-incrim:ration, 2. 

the right of a jury to rass +n question of 
genuineness of handwriting with or with- 
out regard to eviderce cf witnesses, 446. 











SUBJECT-INDEX 


TO ALL THE “DIGESTS OF CURRENT OPINIONS”’ IN VOL. 62. 


This subject-index contains a reference under its appropriate head to every digest of current opin- 


ions which has appeared in the volume. 
digest may be found. 


head, for,which it would most naturally occur to a searcher to look. 


The references, of course, are to the pages upon which the 
There are no cross-references, but each digest is indexed herein under that 


It will be understood that tLe 


page to which reference, by number, is made, may contain more than one case on the subject under 
examination, and therefore the entire page in each instance will necessarily have to be scanned in 


order to make effective and thorough search. 


Abandonment, adverse possession, 288. 
Abatement and Revival, action for hindering 
plaintiff's business, 173; action for personal 


injuries, 270; action pending, 155; death of 
defendant, 75; death of party, 350; defective 
service, 173; failure to revive, 488; fiscal 
court, 229; issue of alias summons, 350; 
non-resident defendant, 350; pleading, 94; 
sale of land pending litigation, 488; special 
assessment proceedings, 390; time for re- 
vival, 15. 


Abduction, prostitution of infant, 350. 
Absentees’ Jurisdiction, seizure of property, 15. 
Accident, death by inhaling gas, 173. 

Accident Insurance, payment of premium by or- 
der of employee, 75,; proofs of loss, 250, 390; 
proximate cause of death, 115. 

Accord and Satisfaction, acceptance under pro- 
test, 288; fire insurance, 75; performance, 

30. 
Account, amendment as to parties, 191; praper of 
decree, 55. 

Account, Action on, state of demand, 173; vari- 
ance between verification and account, 173; 
what constitute proper charges, 55. 

Account Stated, giving of note, 488. 

Acknowledgment, irregularities, 288; 
ency, 488. 

Action, contract or tort, 288; 
joinder of cause. 310, 471; joinder of new 
party by .amendment, 229; misjoinder of 
causes, 15, 310; money received by agent, 
155; proceedings stayed pending accounting, 
310; reassignment after suit brought, 229; 
wrongful repledge by pledgee, 270. 

Adjoining Landowners, abandonment of grade 
crossings, 95; negligent excavations, 173; 
use of premises, 430. 

Adoption, inheritance by adopted children, 310. 

Adultery, complaint by divorced husband, 173; 
parties defendant, 30. 

Adverse Possession, acquisition of title, 75; 
boundary line, 408; character of enclosure, 
448; character of possession, 135; color of 
title, 95, 350; deed to establish color of title, 
55; different possession, 95 entry and occu- 
pation, 115; evidence, 430; exclusive posses- 


suffici- 


ejectment, 270; 


sion, 135; hostile possession, 488; interrup- 
tion, 350; interruption of possession, 448; 
lands outside of purchase boundary, 35; 


parol gift, 55; partial oceupancy, 488; pay- 
ment of taxes, 430; possession by widow, 
209; possession of purchaser, 471; presump- 
tion of grant, 350; public land, 430; quieting 
title; security deed, 75; settlers on pub- 
lands, 75; tacking successive possessions, 
115; title acquired, 95; unincoroprated reli- 
gious society, 15; variance between signature 
and acknowledgment, 430. 

Affidavit, contempt proceedings, 209. 

Agriculture, cropping contract, 310; parol pett- 
tion of land, 135; safety of patrons at fair, 
430. 


Aliens, admission to citizenship, 135; transmis- 


sion of title, 55. 

Alteration of Instruments, authority to fill 
blanks, 191; immaterial erasures, 115; ma- 
teriality, 430; materiality of alteration, 350; 
right to correct, 328. 

Animals, estrays, 270; fence law, 367; knowledge 
of viciousness, 390; liability for injury by 
dog, 350; negligence of owner, 390; unfenced 
highways, 156; vicious dogs, 310. 

Appeal and Error, abandonment, 248; absence of 
findings, 115; abstract of record, 173 action 
on surviving partner’s bond, 390; admissions 
by counsel, 408; admission of improper evi- 
dence, 390; amended abstract, 430; amend- 
ing record, 270; amendment regarded as 
made, 270; ancient deed, 75; appeal bond, 
288; appealability, 191; argument of district 
attorney in criminal case, 35; assignment of 
error, 135, 270, 288, 310, 328, 471; award in 
proceedings to condemn land, 95; bill of ex- 
ceptions, 153, 135, 173, 191, 367, 430; bur- 
den of showing error, 430; certificate as to 
statement of facts, 55; certifying judgment, 
156; certiorari, 448; change of theory, 209; 
compensation of guardian ad litem, 390; 
compliance with judgment, 350; conclusive- 
ness of appellate court judgment, 115; con- 
flict in abstract, 270; constitutional question, 
173; continuance on account of missing wit- 
ness, 173; costs on dismissal of appeal, 173; 
court’s departure from rule, 448; cross-ex- 
amination, 115; death of one co-party pend- 
ing appeal, 135; decisions reviewable, 350, 
367; dedication deed, 156; defaulting parties 
on appeal, 367; defects in pleading, 135; de- 
murrer to replication, 95; discretion of 
court, 115, 135; discretionary action, 430; dis- 
eretion of court in granting new trial, 270: 
dismissal, 310, 430, 448; dismissal for want 
of services, 209; distinct judgments, 488; 
duty to point out errors, 408; election by 
husband under will, 430; entitling cause, 
390; entry of a judgment nune pro tune, 
448; errors reviewable, 35; estoppel to al- 
lege error, 270; estoppel to allege error in 
instruction. 191; evidence as to mental in- 
capacity, 55; evidence to support verdict, 
488; exceptions, 75; exceptions to auditor’s 
report, 191; exceptions to findings, 75; ex- 
ercise of discretion in granting continuance, 
$10: exhibits, 488; exclusion of evidence, 
350; exclusion of proffered evidence, 310; 
extraordinary costs, 191; facts not shown by 
record, 408; failure to argue certain excep- 
tions, 75; failure to determine issues, 156; 
failure to object to improper question, 35; 
failure to urge assignment, 488; final decree, 
229, 248: final judgment, 368; final orders. 
390; finality of judgment, 408; findings of 
chancellor, 173; findings of fact, 156, 270, 
310; findings subsequent to decree, 270; for- 
mer adjudication, 248; general exceptions, 
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367; harmless error, 55, 95, 229, 310, 408, 
430, 488; inconsistent instructions, 390; issu- 
ance of letters of administration, 55; in- 
structions as to defectfve appliances, 173; 
instructions in bastardy proceedings, 350; 
interlocutory judgment, 95; intoxicating li- 
quors, 191; joinder of parties in mandamus 
proceedings, 173; judgment appealable, 240; 
jurisdiction of supreme court, 248; juror’s 
aftidavit to impeach verdict, 55; justice of 
peace record, 173; law of the case, 328, 350; 
leading questions, 448; matters not apparent 
of record, 270; matters reviewable, 351; mis- 
leading instructions, 75; motion for new 
trial, 488; motion to dismiss, 209; necessity 
of exceptions, 56; necessity of objections in 
lower court, 328; negligence, 488; new trial, 
76; nominal damages, 156, 471; non-suit, 156; 
notice of appeal, 270; obstruction in road, 
135; opening default judgment, 95; order of 
argument, 56; order of proof, 76; ore sam- 
ples as exhibits before supreme court, 35; 
overdue note, 390; ownership in action for 
damages to shipment, 270; parties, 173; 
parties, 430; parties entitled to appeal, 351; 
parties interested, 35; personal injuries, 191; 
persons entitled to review, 191; petition to 
vacate judgment of supreme court, 248; 
picture in rogue’s gallery, 191; pleading, 115, 
390; powers of lower court after remand, 
488; power of supreme court to grant re- 
hearing, 390; prejudice of judge, 288; pre- 
sumption, 367; presumption as to proof of 
will, 408; proceedings after remand, 351; 
proceedings not in record, 398; questions of 
cost, 248; question of fact, 310; questions 
not raised at trial, 328, 367, 488; questions 
presented, 328; questions reviewable, 35; 
questions reviewable, 115; questions review- 
able, 135; record, 15, 248, 408; reference to 
evidence in record, 310; reformation of con- 
tract, 408; refusal of non-suit, 56; refusal 
to check baggage, 488; remittitur, 191; re- 
port of referee, 229; report of trial, 367; 
reservation of error, below, 430; reservation 
of evidence, 35; reversal of non-suit, 95; 
review, 115; review of facts, 431; right of ap- 
peal, 15; review of order, 270; rules of court, 
35; rulings as law of case, 288; ruling on 
demurrer, 368, 448; scope of review,135; self- 
invited error, 191; separable judgment, 174; 
setting aside verdict, 35; signing and filing 
bill of exceptions, 209; statement of facts, 
191; stipulations, 191; stipulation to dismiss, 
288; sufficiency of complaint, 56; sufficiency of 
record, 209; supersedeas, 56; supersedeas 
bond, 156; theory and grounds of decision 
of lower court, 351; theory of the case, 408; 
time fer taking writ of error, 56; trial de 
novo, 15, 115; vacating supreme court decree, 
56; waiver of‘error, 351;,trial, where a defend- 
ant fails to answer. 229; waiver of grounds 
for review, 310; waiving notice of appeal, 
36; weight of evidence, 76, 174; wife’s sepa- 
rate acknowledgement. 95; will contest, 135; 
will contest at law, 448. 

Appearance, jurisdiction, 408; objection to juris- 
diction, 270; record, 248; what constitutes, 


Arbitration and Award, effect pending action, 
270; exceptions by persons not parties, 229; 
fire insurance, 156; unauthorized rejection 
of deposition, 408. 

Arrest. bankruptcy, 209; fraud, 368; motion to 
quash capias, 229; right of magistrate to ar- 
rest without warrant, 36. 

Arson, threats as evidence, 191. 

Assault and battery. carrier ejecting passenger. 
156; indecent assault, 390; instructions, 471. 

Assignments, assignee’s accounting, 135; deposi- 
tor’s right of action to recover deposit. 156; 
interest acquired, 156; interest in contract, 
270; necessity of notice, 116; order and ac- 
ceptance. 431; priorities, 191. 

Assignment for Benefit of Creditors, administra- 
tion of estate transferred, 431; conditional 
sale, 431; deed of trust. 448; failure to ac- 
count, 488; setting aside final settlement, 
449 


Assistance, Writ of, attorney’s lien, 351; scope 
of writ, 368. 

Attachment, defenses, 390; enfogcement of judg- 
ment, 95; execution. 191; heir’s interest in 
land, 191; interpleader, 135; liability of auc- 
tioneer’s bond, 174; liability of plaintiff, 76; 





motion to vacate, 156; redelivery of bon& 


Attorney and Client, action for services, 270; 
authority of infant’s attorney, 270; compen- 
sation, 15, 471 construction of retainer con- 
tract, 390; contract for contingent, 488; ef- 
fect of pending disbarment proceedings, 56; 
implied agreement to pay for services, 229; 
lien of attorney, 209; reasonableness of fee, 
328; right to discharge attorney, 95; right 
es 174; liakility of auctioneer’s hond, 


174. 

Bail, appeal, 449; excessive amount, 270; habeas 
corpus proceedings, 36; involuntary deposit, 
288; powers of clerk of court, 209; presump- 
tion as to validity, 209; validity of bail 
bond, 209. 

Bailment, burden of proving cause of horse’s 
death, 76; fiduciary relation, 192; implied 
warranty in letting tents, 288; loss of arti- 
cles checked at cloak room, 76; lost of watch 
while trying on new vest, 288; right of 
bailee to sue for loss of baggage, 36. 


Bankruptcy, action by trustee, 270; ad- 
verse claim of property, 95; adjudica- 
tion based on informal petition, 431; 


appointment of receiver, 56; attorney’s fees, 
56; authority to collect assets, 229; bonds 
of corporations, 135; buildings on leased 
ground, 15; chattel mortgages, 288, 480; 
chattel mortgages on acquired property, 488; 
commissions of referee, 449; conveyance in 
fraud of cerditors, 288; debts entitle to pri- 
ority, 310; debts not scheduled, 390; dis- 
charge, 15, 310; duty of trustee to pay taxes, 
116; effect of bankrupt’s death, 192; effect 
of discharge, 135; 351; equitable interest, 
76; exemptions, 351, 449; exempt property, 
229; fraudulent conveyances, 310; fraudu- 
lent sale of property, 368; grounds for re- 
hearing. 192; homestead exemptions, 390; 
involuntary petition, 471; issue of ca sa, 328; 
jurisdiction of state courts, 156; knowledge 
of agent, 192; legal services, 15; liquor li- 
cense, 209; machines in bankrupt’s posses- 
sion on trial, 56; mortgage, 351; mortgaged 
property, 15; petition to review order of dis- 
tribution; 15; pleading. 16; powers, 56; prefer- 
ences, 56,95, 192, 288. 368, 489: prior attach- 
ments and egarnishments, 449; priority of 
payment, 229; privilege from arrest, 209; 
property vesting in trustee, 431; provable 
debts. 36, 471; referee’s ruling, 16; rights of 
general creditors of broker, 431; right to 
set-off, 96; securing attorney’s fees, 96; suf- 
ficiency of involuntary petition, 171; time 
for filing proofs of claim, 36; title of vendor, 
136; transfer of property by bankrupt, 489; 
transfer of property to defraud creditors, 
431; unlawful preferences, 471; unrecorded 
mortgage. 56; validity of claims, 16; validity 
of mortgage, 489. 

Banks and Banking, acquisition of stock, 488; 
charging off assets. 76; collection of check, 
310; deposit by receiver of debtor, 311; di- 
rectors’ neglect of duties, 471; exhibiting 
false paper to bank examiner. 351; extent of 
liability, 96; limitations of actions, 174; 
misappropriation of funds, 229; police power 
of state. 36; power to guarantee draft to 
third persons. 96; presentation of check, 471; 
requirement for deposit of money with state 
treasurer, 116; shareholder’s right to inspect 
books, 174; surrendering not for worthless 
check. 390; title to deposit, 192. 

Rastard, right of inheritance. 368. 


Beneft Societies. action by expelled member, 
270; action on certificate, 449; beneficia- 
ries, 209, 311, 431; burden of showing 


change in by-laws, 390; change of benefi- 
* ciary. 248, 288; construction of .certifieate, 
209, 311, 431; burden of showing change 
change in by-laws on beneficiaries, 156; 
equity jurisdiction, 156; false health certifi- 
eate on reinstatement. 431; increase in 
amount of assessment, 288; service of sum- 
mons by mail, 229; prohibited occupations, 
270; sick benefits, 76, 288: subrogation, 351; 
termination of insurable interest, 229. 

Rills and Notes, action bv indorsee. 391; ad- 
vancement as a consideration, 351; agree- 
ment between payee and assignee, 116; at- 
tornev’s fees. 230: bona fides. 76; burden of 
showing bona fides, 192; consideration, 136, 
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391, 471, 489; description of payee, 36; de- 
fenses to non-negotiable note, 192; duress, 
328; duty of indorsee, 391; forged indorse- 
ment, 156; fraud as against an innocent pur- 
chaser, 16; good faith of purchaser, 288; in- 
nocent purchaser, 174; judgment of findings, 
391; liability of indorser, 209; parties to 
transaction, 270; obligation of indorser, 230; 
pleadings, 311. 408; pleading bona fides, 56; 


presumption as to indorsement, 328; recov- 
ery of attorney's fees, 209; repurchase 
by payee, 471; rights of purchaser, 
16; right to insert amount, 351; suf- 
ficiency of certificate of protest, 449; sur- 


render of collateral, 174; surrendering note 
for worth!ess check, 391; transfer by deliy- 
ery. 16. 

Bonds, authority to fix amount of bail bond, 270; 
bail, 209; liability of obligator, 368. 

Boundaries, agreement between of parties, 136; 
conc'usiveness of survey, 431; conflicting 
calss, 288, 391; corner calls, 449; description 
in deed; 431; division of land, 368; duty of 
survevor on restrvey, 271: establishment, 
248. 351; estoppel, 248; location, 210; mean- 
ing of word “prolongation,” 230; quantity of 
of land. 391: reviewing grounds of decision 
of tria’ court, 431; schools and school ‘dis- 
tricts. 311. 

Breach of the Peace, what constitutes, 16. 

Bribery, coroner, 116. 

Bridges, county commissioners, 174. 

Brokers, commissions, 230, 391; contract for 
services, 136; description in deed, 136; fraud 
on principal. 471; inconsistent employment, 
174; misconduct of real estate agent, 76; pur- 
chase of margins, 288; rights of general 
creditors, 431; right to commission, 56; suf- 
ficiency of services, 288. 

Building and Loan Associations, deduction for 
expenses, 431; liability of borrowing mem- 
ber, 471; merger of debts, 36; status of cer- 
tificate holder, 210; what law governs, 174. 

Burglary, evidence of owner’s consent, 431; evi- 

dence showing intent, 16. 

Cancellation of Instruments, accommodation in- 
dorsement, 328; assignment and compromise, 
136; evidence as to mental condition, 56; con- 
dition, 36; fraud, 76; recovery of considera- 
tion, 489; sufficiency of complaint, 248; when 
granted, 431 

Carriers, acceptance for bill of lading, 311; ac- 
tion by shipper for breach of contract, 56; 
action for personal injuries, 471; agreements 
as to ticket limitations, 408; assignment of 
bill of lading, 192; authority of agent, 271; 
authority of conductor, 174; bill of lading, 
288; boarding street car, 174; care of bag- 
gage. 156; care required as to express mes- 
senger, 351: care required for protection of 
package, 174; care required in carriage of 
animals, 489; carriage of cattle, 391; car- 
rying passengers beyond station, 156; com- 
mon law liability, 56; concealment of con- 
tents of package, 174; concurring negligence, 
248; condition as to damages in bill of 
lading. 96; conecting carrier, 271; contract 
limiting common law liability, 36; contract- 
ing against negligence, 271; contributory 
negligence, 56, 174; 328; conversion of goods, 
76, 431: correspondence between agents as 
to shipment, 36; crossings, 311; damages for 
carriage beyond station, 192; damages for 
loss of freight. 210; damages for misdeliv- 
ery of stock, 96; damages for misdirection 
by ticket agent, 249; damages for wrong- 
ful ejectment, 471; defective avpliance, 36; 


delay in delivery of freight, 271; delay in 
transporting cattle, 96, 288; delivery of 
freight. 76: discovered peril, 156; duty as 
to delivery of live stock, 96; duty to prove 


damages. 391: duty to receive infirm passenger, 
136; duty toward passenger, 56. 174 09; 
ejection of passenger, 116; evidence as to 
injury to stock. 431; excessive charges, 16; 
exvulsion of passenger, 36: failure to fur- 
nish cars, 16. 481: failure to properly trans- 
port, 289; forcible expulsion of passenger, 
351: furnishing escert for passenger, 391; 
implied contract, 192: injury in alighting 
from moving car, 192: injury té6 employee 
riding on work train, 16; injury to licensee, 
868: injurv to live stock, 431: injury to pass- 
enger, 36, 271, 328. 368; last clear chance, 489; 
liability for baggage, 289, 391; liability for 





damage on connecting carrier, 409; 
of conecting carrier, 56, 328; limitation of 
liability, 56, 489; limited liability, 36; lim- 
fting liability for freight, 289; lost freght, 
230; maintenance of published freight rates, 
471; messenger companies, 311; negligence, 
175. 311, 489; notice as to arrival of goods, 
391; notice of arrival to consignee, 409; 
passengers boarding trains, 230; pleading as 
to limited liability, 368; pleadings in per- 
sonal injury case. 56, 449; preferences and 
discrimination. 471; presumption of negli- 
gence, 271, 289; provision in railroad pass 
exempting liability. 471; recitals in bill of 
lading, 391; requesting white passengers to 
ride in coach with negroes, 271; res ipsa 
loquitur, 76; sickness of animals in transit, 
431; speed of car before collision, 116; termi- 
nation of relation after arrival of goods, 351; 
upsetting tray on passenger in dining car, 
174; who are passengers, 271; wrongful ex- 
mg 351, 409; wrongful opening of sealed 
car, ai. 

Certiorari, defect of parties, 351; revocation of 
privilege granted street railroad, 351. 

Champerty and Maintenance, contingent con- 
tract, 210: furnishing proof in divorce case, 
174; judicial sales, 489. 

Charities, charitable bequests, 351; creation, 96; 
free public library, 210; uncertainty of 
legacy, 328. 

Chattel Mortgages. ascertainment of debt due, 
116; binding effect of recitals, 351; conver- 
sion, 289; description of property, 174; en- 
joining enforcement, 16; fraud in procure- 
ment, 391; possession* taken by mortgagee, 
76; release, 328; removal of property out of 
state, 116; replevin, 391; rights of creditors, 
289; tit!e of mortgagor, 192. 

Civil Rights, exclusion of negroes from theatre, 
174; what constitutes “eating houses,” 431. 

Colleges and Universities, power of taking be- 
quest, 368. 

Collision, duty to keep vigilant lookout, 368; ex- 
cessive speed of steamer, 16; negligence of 
tug, 156. 

Commerce, C. O. D. shipment, 192; corporative 
privilege tax, 210; interference by state, 
210; intoxicating liquors, 249; negligence in 
controlling fire, 36; seal of commonwealth 
as a trade-mark, 76; taxation affecting in- 
terstate commerce, 409; taxation of mer- 
chandise, 271; taxing sleeping cars, 136. 

Common Law, continuance in force, 471; mar- 
riage, 174. 

Compromise and Settlement, 
verdict, 489; validity, 

Consolidation, colleges and universities, 489. 

Conspiracy, benefit of party, 76; civil action, 
432; construction, 368; liability of conspira- 
tors, 352; merger in completed offense, 96. 

Constitutional Law, act regulating loans on 
chattel mortgages, 271; appointment to of- 
fice, 192; board of control of penitentiary, 
368; board of school examiners, 156; claims 
against carriers, 432; combination to fix 
gas rates, 368; commitment protected from 
impairment, 116; condemnation of land for 
irrigation ditches, 271; contract protected 
from impairment, 116; corporation privilege 
tax, 210; creation of new court, 230; cruel 
‘and unusual punishment, 56; death sentence, 
230; delegating to city certain legislative 
powers, 16; delegation of legislative powers, 
56; discrimination in selecting jury, 76; due 
process of law, 311, 391; eminent domain, 
192; employment agencies, 35 ex post facto 
laws, 16; exemption from Prva hm 828; free 
speech, 271; guaranty of stock dividends, 
472; impairment of contract. 76. 175, 409, 
471; inheritance tax, 36, 352; intoxicating 
liquors, 136; jury trial 174; legislation af- 
fecting internal management of corporation, 
156: legislative powers, 489; legislative re- 
striction on court’s review, 156; license of 
board of health, 76; licensing milk business, 
249: limit of indebtedness of municipal cor- 
poration, 56; limiting lien of judgment, 16; 
matter included under title of statute, 192; 
mechanies’ lien law. 352: obligation of con- 
tracts. 289: operation of constitution, 489; 
penalty for infringement of trade-mark, 
36; police power, 16, 136; powers of state 
legislature, 449; privileges of witness, 230; 


liability 


 epeneenes after 


YXilM 











“> Gave e wwe YS FF YS Ver 


rrr 





XUM 


Vol. 62 


CENTRAL LAW JOURNAL. 501 








prohibition of ticket brokerage, 391; pro- 
tection of common property, 96; provision of 
constitution in pari materia, 471; regulation 
of fishing rights, 210; removal of county 
seat, 472; removal of state officer, 36; requir- 
ing corporation to appoint attorney to ac- 
cept service, 136; re-sale of theater tickets, 
352; restriction of contractor’s rights, 192; 
retroactive statute, 16, 210; right of suffrage, 
352; right to act as executor, 156; right to 
sue city for personal injuries, 289; sale of 
goods in bulk, 176; self-executing provi- 
sions, 175; state taxation of meat packing 
houses, 409; statute affecting evidence, 271; 
Statute forbidding combination as to in- 
surance rates, 230; statute prohibiting mar- 
riage of an epileptic, 156; statute regulat- 
ing hunting, 449; statute respecting street 
improvement, 230; summary trial, 472; 
title to ice on navigable stream, 271; taxa- 
tion of mortgages, 157; taxation of personal 
property, 175; taxing emigrant agents, 96; 
use of streets by telephone company, 391; 
validity of ordinance affecting street car 
fenders, -210; validity of statute, 391; vested 
rights, 230; waiver of right to be present 
at trial, 368; who entitled to question valid- 
ity of statute, 352. 

Contempt, disobedience of order of court, 230; 
judgment record, 289; jurisdiction, 157; or- 
der to show cause, 311; review, 352. 

Continuance, illness, 192; on ground of amend- 
ment of bill, 391; ruling of non-suit, 36, 

Contracts, action for breach, 175; advertising 
designs, 472; agreement to cancel note by 
will, 36; agreement to maintain toll road, 116; 
agreement to support, 136; arbitration 
agreements, 192; architect’s services, 409; 
breach of agreement in starting new bank, 
328; breach of warranty, 391; burden of proof, 
96; charge for extra work, 192; confi- 
dential relation, 271; consideration, 56, 96, 
136, 157, 175, 192; conspiracy to defraud, 
116; construction, 16; deiay in completing 
building, 116; destruction of apliances con- 
tracted for, 96; duress, 57; duties of con- 
tractor. 36; enforcement in foreign state, 
116; escrows, 116; expenses of receiver- 
ship, 36; extra work, 328; failure to allege 
contract in writing, 36; failure to specify 
time for performance, 116; fiduciary rela- 
tions as between brothers, 432; for benefit 
of another, 136; guaranty as to heating 
plant, 36; guaranty of stock dividends, 472; 
illegality, 311; illness, 192; implied agree- 
ments, 192; inability of adverse party to 
perform, 136; legislative alteration of school 
districts, 175; lobbying, 192; mutuality, 116; 
offer and acceptance, 352; offer by mail, 
210; parties, 36; performance, 368; pleadings. 
57, 368; preliminary negotiations merged in 
written contract, 432; prohibited acts, 192; 
provision as to time for bringing action, 
157; public policy, 175; 249, 432; railroad 
constructions, 449; removal of teacher, 391; 
rescission, 96, 472; restraint of trade, 116, 
271; saie of household furniture, 391; sale 
of realty, 136; sale of school lands, 449; sep- 
aration agreements, 409; set-off and counter 
claim, 391; specific performance, 311, 449; ter- 
mination on newspaper going out of busi- 
ness, 96; unsigned writing, 311; waiver, 
449. 

Contribution, liquidation of joint debtor, 271. 

Conversion, rights of distributees, 16; subse- 
quent mortgage by heirs, 489; wills, 328. 

Convicts, use on farms, 489. 

Copvrights, remedy for infringement, 368; suf- 
ficiency of notice on fly leaf, 57; suit for in- 
fringements, 472. 

Corporations, action against stockholders, 352; 
action by stockholder. 311, 352; action to 
compel transfer stock, 489; allotment of 
stock. 271; amendments to by-laws, 368; ap- 
parent powers, 175; attachment against for- 
eign corporation, 368; attacking legality of 
corporate existence, 175; authority of agent, 
193: 230; authority of manager, 391; buyer’s 
use of stock. 116; by-laws, 57; call and sale 
of stock, 175; compensation of director for 
services in promoting, 96; compliance with 
laws of foreign state, 157: consideration to 
sustain assignment of credits, 352; contracts 
of promoters. 442: contracts ultra vires, 432; 
ereditor’s suit, 409; creditors failing to par- 





ticipate in suit for secret profits, 16; credits 
in payment of stock, 116; cutting off bor- 
ough’s water supply, 352; deed to direc- 
tor, 96 discretion of directors, 230; disposi- 
tion of assets, 289; dividends paid out of 
capital, 409; domicile, 391; effect of notice 
to agent, 472; election of directors, 157; 
equitable relief, 193; foreign corporations, 
828; indorsement of note, 391; insolvency, 
136, 328; internal dissensions, 96; jurisdic- 
tion of equity to dissolve, 352; jurisdiction 
of state courts, 96; liability of indorser on 
note, 352; liability for stockholders for cor- 
porate debt, 432; liability of stockholder for 
unpaid subscription, 449; liability on bonds, 
271; loss of baggage, 328; minutes as evi- 
dence in action on bond, 57, mismanagement 
of officers and directors, 16 natural gas 
companies, 432; partnership, 311; personal 
liability of officers, 157; plea of guilty, -96; 
power of court to dissolve, 352; powers of 
president, 271; priority as between mort- 
gage and judgment for torts, 368; promo- 
ters right to fees, 157; property accepted 
at unfair valuation, 369; receivers, 311; re- 
moval of causes, 230; reorganization, 210, 
432; right of stockholder to sue, 210; right 
of surety, 157; right of trustee to sue, £09; 
sale of entire stock, 409; sale of property 
to director, 116; security for indebtedness, 
136; service of process, 210; statutory rem- 
edies, 175; stock subscribers, 289; taxation, 
210; termination, 136, 472, title to undivid- 
ed profits, 409; transfer of stock, 489; ultra 
vires accommodation, 329; ultra vires con- 
tract, 37; unauthorized assumption of in- 
corporation, 352; unwarranted granting of 
injunction, 136; venue in an action against, 
449; voting trust agreement, 37; what con- 
rn 432; wrongful diScharge of clerk, 


Costs, action on bond, 271; bill of exceptions, 
391; failure to give security, 289; unnec- 
essary abstracts, 432. 

Counties, bids for county work, 116; claims 
against county, 230; clerk hire, 472; com- 
pensation for clerk employed by treasur- 
er, 392; duty of commissioner to keep min- 
utes, 289; erection of court house, 311; levy 
of additional tax, 329; mandamus to com- 
pel calling election, 432; records, 369; re- 
stricting payment of warrants, 271; rights 
to sue, 193; withdrawal of petitioner, 489; 

Courts, appellate jurisdiction, 193; constituted 
question, 230; federal decision, 16, 210; 
habeas corpus, 271; imperative trust, 117; 
judicial notice, 271; jurisdiction of appellate 
court, 289; jurisdiction of district , court 
432; jurisdiction of municipal court, 311; 
jurisdiction of orphan’'s court, 432; necessity 
of showing jurisdiction by record, 369; pre- 
vious decisions as controlling, 311; records, 
489; review of facts, 392; stare decisis, 
136; suit involving separate contracts, 311; 
validity of act creating criminal court, 


16. 

Covenants, mistake in describing lands convey- 
ed, 117; warranty of title, 289; what con- 
stitutes breach, 392; wills, 328. 

Creditors’ Suit. insolvent corporation 136; lim- 
itatios. 271. 

Criminal Evidence, books of account, 311; con- 
spiracy, 249; decitaration of defendants. 271; 
declaration of third person, 249; evidence 
as to other offenses, 352; exclusion of wit- 
nesses, 157; exhibiting weapons to jury. 272; 
false pretenses, 369; homicide, 272; letters, 
87; medical books. 210: opinion of witness, 
76; photographs, 157, 352; plea of guilty, 96; 
proof of testimony of absent witness, 175; 
reading from books, 432; showing previous 
arrest of other persons, 449; testimony as to 
flight of accused, 369; violation of local 
option law, 249; violation of Sunday law, 


249. 

Criminal Law, affidavit for continuance, 449; 
argument of prosecuting attorney, 136; bill 
of exceptions, 292; competency of grand 
jurors, 96; confession. 157; conviction of 
lesser crime, 369; credibility of witness, 96; 
dec’arations of accomplice, 449; effect of in- 
toxication, 449; effect of lost sheet from in- 
formation, 37; election by commonwealth, 
175; failure to request certain instructions, 
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76; former jeopardy, 272; homicide, 210; in- 
dictment and proof, 329; instructions as to 
conspiracy, 230; jurisdiction of court of ap- 
peal, 57; oral recognizance, 16; power of su- 
preme court of Philippine Islands, 249; pres- 
ence of defendant, 16; presumption, 57; 
prior offense, 193; recitals in record, 37; re- 
marks of counsel and trial judge, 432; right 
to move for new trial, 392; ruling on evi- 
dence, 76; sentence to begin in the future, 
77; serviee of jury list, 210; setting aside 
plea of guilty, 272; time for filing bill of 
exceptions, 249; time to prepare defense, 
96; uncontrollable impulse, 193. 

Criminal Trial, admissions by defendant, 449; 
agreed statement of facts, 312; appeal, 230; 
appeal to race prejudice, 17; argument of 
counsel, 230, 289, 472, 489; bill of exceptions, 
137, 312, 449; circumstantial evidence, 157; 
compelling the calling of witness, 329; con- 
clusion of trial court, 117; conduct of sheriff, 
175; confession, 272, 289; continuance, 272, 
409; correction of copy of indictment, 472; 
court’s right to question witnesses, 432; 
cross-examination, 17, 329; cumulative in- 
struction, 157; deaf and dumb defendants, 
312; death of judge, 392; defendant as wit- 
ness, 175; direct examination, 369; duty to 
instruct, 96; dying declarations, 432; evi- 
dence, 352, 432; exclusion of evidence, 489; 
exclusion of witness, 272; failure of accused 
to testify, 392; failure to object to improper 
remarks, 272; failure to preserve error, 289; 
failure to request instructions, 449; failure 
to state case to jury, 157; falsity of testi- 
mony, 272; forgery, 117; form of verdict, 
175; homicide, 96, 157; impeaching evidence 
as ground for new’ trial, 472; improper 
statements in argument of counsel, 175; 
inadvertent error, 96: indictment, 193; in- 
flamatory utterances in presence of jury, 37; 
insanity as a defense, 432; instructions, 17, 
57, 193, $12, 369, 409, 432, 433, 449, 450, 472; 
irrespective answers of witness, 97; Mivenile 
offenders, 193; mental condition, $29; mis- 
conduct of counsel, 329: misconduct of jury 
and bailiff, 369; misleading instruction, 369; 
new trial, 472; newly discovered evidence, 
17, 37, 193, 210; objection of indictment, 
329; objections not made below, 450; pos- 
session of fruits of crime, 329; premature 
appeal, 157; presumption in favor of trial 
court's ruling, 57; presumptions on appeal, 
157; questions presented for review, 489; 
reading affidavit as evidence, 97; reading 
law to jury, 57; reasonable doubt, 210, 230. 
312: receiving stolen goods, 352; refusal of 
continuance, 272: refusal to withdrawal of 
accused at inquest, 352; remarks of counsel, 
490: remarks of court, 17, 57, 433; requests 
for instructions, 369: rulings on evidence, 
272; selection of jurors, 392; self-defense, 
210, 329; sentence, 490; separate trials of 
defendants, 272; statements by court, 175; 
sufficiency of verdict, 409; transcript, 312; 
validity of judgment. 97; value of stolen 
goods, 392; verdict contrary to law, 312. 

Crops, sale of land, 392. 

Customs Duties. classification. 57, 369; protest 
against tentative liquidation, 17. 

Damages, action for injuries to wife, 312; breach 
of building contract, 17; breach of contract, 
117; delay in treating jury, 272; destruction 
of vessel, 77; eminent domain, 210; evidence 
as to previous sickness, 450; excessive ver- 
dict, 230; fractured knee cap, 352; fright re- 
sulting in neurasthenia, 175; future pain as 
an element, 17; husband and wife, 329; in- 
jury to land, 450; injury to real property, 
450; instruction, 193; instruction as to eart- 
ing capacity, 57; insult to passengers by 
earrier’s servant, 272; interference with 
business, 352; liquidated damages, 329; loss 
of profits, 289; money value of time, 57; 
newly discovered evidence, 193; netice of 
contested issues, 137; nuisance, 157; perma- 
nent personal injuries, 433; personal in- 
juries, 369; physical examination, 312; 
pleading, 249; pleading in wrongful attach- 
ment suit, 289; proximate result of injury, 
77; punitive damages, 117; stipulated dam- 
ages, 137; vicious dogs, 312. 

Death. damages, 230, 352, 369; joint tort feasors, 
175; negligence, 249; parties entitled to 
bring suit, 409; pecuniary interest, 289; 





presumption after seven years, 353; use of 
mortality tables, 157; whether from injuries 
or from independent cause, 97. 

Dedication, abandonment, 193; abandonment of 
wharf dedicated to public use, 490; accept- 
ance, 97; blanks on plats, 329; conditions, 
329; conveyance of land, 433; estoppel, 193; 
effect of delay in acceptance, 175; prescrip- 
tion, 329; public streets, 353; what con- 
stitutes, 57, 450. 

Deeds, action for cancellation, 157; appurte- 
nances, 193; conditional execution of deed, 
433; description, 211; description of parties, 
409; delivery, 329; delivery after grantor’s 
death, 137; delivery to one of several grant- 
ees, 37; equitable estates, 230; estate con- 
veyed, 117, 353; extent of land conveyed, 
433; failure of consideration, 312; fraud in 
procuring, 289; homestead, 249; intent of 
parties, 490; irrevocable trust, 289; neces- 
sity of seisin, 175; pei~ ons entitled to at- 
tack, 392; power of attor.: ey, 450; presump- 
tion of acceptance, 409; suit to set aside, 
117; time of taking effect, 353. 

Depositions, commission to take, 392; failure to 
seal, 77; objection to commission, 137; power 
of justice of peace to punish for contempt, 
117; waiver of objections, 97. 

Deposits in Court, disposition, 450. 

Descent and Distribution, action on account, 
249; agreement for support of children, 289; 
changing loan to advancement, 353; patent 
to widow of homestead settler, 231; plural 
wife’s capacity to sue, 57; public land, 433; 
rights of surviving husband, 329. 

Dismissal and Nonsuit, action to recover for 
legal services, 369; as affecting several de- 
fendants, 472; ex parte proceedings, 392; ex- 
ceptions in trial eourt, 117; failure to file 
declaration, 353; findings of court, 211. 

Disorderly House, admissions, 272; evidence, 433; 
— words, 472; what constitutes, 


Divorce, burden of proof as to good faith, 157; 
counsel fees, 433; custody of children, 433; 
alimony, 77, 409; death of successful party, 
249; desertion, 57; division of property, 
450; fraudulent conveyance, 17; fraudulent 
transfer to avoid alimony, 312; opportunity 
to visit child, 272; petition to set aside de- 
cree, 312; previous provision for wife’s sup- 
port, 17; prior establishment of adultery, 
472; public interest a cdnsideration in sup- 
port of judgment. 57; refusal to pay ali- 
mony, 175; res judicata, 175; statutory pro- 

- vision as to remarriage, 353; support of 
children, 353; suppression of plaintiff's affi- 
davit, 37; writ of ne exeat, 97. 

Domicile, citizenship of deserted wife, 231; hus- 
band and wife, 409; sleeping place in resi- 
dence, 272. 

Dower, admeasurement, 433; assignment, 450; 
purchase money mortgage, 392; rights of 
widow, 137; trust estate, 193; valuation, 
‘3¥2; voluntary conveyance, 353. 

Drains, assessments, 353; contracts for con- 
struction, 472; damages and benefits, 392; 
failure to give notice of proceedings to es- 
tablish, 57; injury to highway by enlarge- 
ment of water way, 117; suit to enjoin .con- 
struction, 369. 

Basements, additional servitude, 353; admissi- 
bility of evidence, 409; adverse possession, 
77; purchase of servient estate, 57; adver- 
tising privileges, 193; bill to enjoin disturb- 
ance, 329; boundaries, 175; creation by deed, 
409; creation by reservation, 37; drains, 
87: equitable estoppel, 193; establishment, 
193; iniunetion to restrain obstruction of 
way, 353; light and air, 409; nonuser, 77; 
obstruction, 473; parol grant, 193; reserva- 
tion in-.deed, 392; rights of owner of fee, 
$92: right of way. 77: use of cellar. 369; 
way of necessity, 137; what property subject, 
409 


09. 

Ejectment, action by administrator, 77; burden 
of overcoming legal effect of an acknowl- 
edgement. 17; defense of outstanding title, 
176; equitable title. 272; evidence, 353; gen- 
eral issue, 410; proof of source of common 
title, 97. 

Elections. ballots, 392; bribery at primary, 137; 
certificate as presumptive evidence, 392; 
contest. 312; contest over nomination, 137; 
costs of contest, 193; designation of parties. 
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176; ineligibility of candidate, 450; jurisdic- 
tion of special court, 353; mandatory. pro- 
visions of statute, 193; matters reviewable, 
249; nomination by certificate, 249; nomina- 
tion by petition, 392; preparation of bal- 
lots, 176; registration lists, 312; torn bal- 
lots, 392; voidable tax deed, 176. 

Election of Remedies, accounting, 272; restrain- 
ing interference with officers, 312. 

Electricity, contract for supply, 410; injury from 
live wire, 97; live wire in street, 211; negli- 
sence, 353; proximate cause of injury, 117; 
safe place to work, 272. 

Embezzlement, evidence, 176; question for jury, 
231; sufficiency of evidence, 473; what con- 
stitutes, 176, 433. 

Eminent Domain, alteration of grade of high- 
way, 4738; alteration of street grade, 312; 
appearance to contest merits of condemna- 
tion, 176; compensation, 392; condemning 
property for Union Depot, 17; condemnation 
proceedings, 57, 77; condemnation for levee 
purposes, 193; damages, 490; encroachment 
on abutting property, 117; establishment ot 
railroad crossing, 211, 289; evidence of value, 
97; inconvenience and annoyance te adjoin- 
ing property owner, 249; injunction, 193, 
353; interest or abutter on highway, 312; 
proceedings to condemn, 231; procedure, 
473; property subject, 312; public use, 97; 
reversion of land taken for special purpose, 
97; taking land for drainage, 37; telephone 
poles and wires in street, 410; use of streets 
for commercial railroad, 117; vacation of 
highway, 137; value of property, 117, 410; 
values considered in estimating damages, 


Equity, abandonment of suit, 490; adequate 
remedy at law, 490; alteration of decree 
after term, 473; amending bill, 57; applica- 
tion for mandamus objectionable for duplic- 
ity, 37; clean hands, 157; conditions of re- 
land purchased, 97; demurrer, 231; demurrer 
lief, 37; covenant to open street through 
where bill is vague and indifferent, 17; de- 
on existing easement, 97: effect of taking 
issue, 329; enforcement of forfeiture, 353; 
ignorance of law, 369; inconsistent positions, 
473; laches, 433; jurisdiction, 272; jurisdic- 
tion to decree an accounting, 290; legal re- 
lief, 490; litigation between codefendants, 
231; mistake of law, 433; multifarous bill, 
450; parties, 312; pleading, 353; pleading 
new matter, 249; poilution of water course, 
211; quieting title, 353; rehearing, 410; re- 
port of commissioner. 392; request for rul- 
ings on exceptions, 369; right to dismissal 
of suit, 490; sufficiency of bill, 353; suit to 
eancel notes, 37; title to land, 176; verifica- 
tion of bill, 37; waiver of objection, 137. 

Escrows, action against depositories, 450: agree- 
ment construed, 97; computation of inter- 
est, 17: contract to sell land, 117; substantial 
compliance with contract, 290. 

Estoppe., abandonment for contract, 117; aban- 
donment of street, 17; adverse possession, 
211; agreement construed, 97; assessment 
of taxes, 272; attesting deed, 392; authority 
of agent, 450, 451; by contract, 157; deeds, 
137; delivery of deed, 329; failure to ob- 
ject, 97; filing claim against county, 272; 
intent to mislead, 37; judicial proceedings, 
450; knowledge of acts of others, 272; neg- 
ligence of parties dealing with real estate 
agent, 77; permitting title in another’s 
name, 176; receiver's certificate, 369; rights 
in streets, 290; sale of land, 17; settlement 
deed, 137; teacher's certificate, 353; title to 
property, 453; validity of commercial paper, 
157; validity of franchise, 17 

Evidence, admissions. 410; admissions by agent, 
392; admission of pleading, 97; admissions 
of seller after sale, 369; ancient documents, 
157; arbitration and award, 117; bankruptcy, 
97; best and secondary, 272; bills and notes, 
157, 249; bills of exceptions, 433; book ac- 
counts. 290; boundaries, 353, 450; broker’s 
action for commissions, 438; burden of proof, 
272; cause of disease, 57; competency of wit- 
nesses, 353; condemnation award, 97; con- 
sideration in deed, 193; conclusiveness of 
admissions by corporation, 490; construction 
of contract, 211; construction of deed, 433; 
customs and usages, 312; declarations of 
vendor after sale, 176; deed of married wo- 





man, 410; degree of mental capacity, 37; 
establishment of quarantine, 272; excessive 
damages, 410; expert medical testimony, 
290; explanation, 137; extent of warranty 
as to quality, 58; failure to produce im- 
portant witness, 392; firm name as grantee 
in deed, 137; foreign records, 194; fraudu- 
lent sale, 137; genuineness of letters, 490; 
handwriting, 353; homicide, 490; hypotheti- 
cal question, 329; irrigation ditch, 137; judi- 
cial notice, 194, 290, 312, 329; judicial notice 
as to occupation, 231; judicial notice as to 
standard time, 473; judicial notice of facts, 
410; judicial notice of government regula- 
tions, 392; judicial notice that electricity is 
dangerous, 117, law of foreign state, 273; 
letters, 176; malice, 77; maps to show loca- 
tion of objects, 17; market price, 17; market 
price, 353; matters of common knowledge, 
329; meaning of terms in fire policy, 249; 
medical books, 329; medical experts, 393; 
motive, 194; notes, 312; object of mortgage. 
312; offers preceding condemnation, 329; 
opinion as to speed of train, 290; opinions 
as to value, 290; opinion of expert, 175; 
opinion of nonexperts, 231; parol as affect- 
ing written contract, 369; parol conditions 
respecting delivery of deed, 363; parol evi- 
dence affecting writing, 272, 273; parol ex- 
planation of written instrument, 273; paral 
evidence as to official record, 249; parol to 
explain deed, 353; payment of mortgage, 
473; partnership, 194; past transaction, 17; 
pedigree, 490; performance of official duty, 
410; physical conditions, 450; preponderance, 
97; presumption as to meetings and adjourn- 
ment of common council, 58; presumption 
from failure to produce, 393; previous good 
reputation of defendant, 450; principal and 
agent, 211; public records, 369; rebuttal, 312; 
records, 473; records of fire department, 176; 
relevancy, 353; res gestae, 137, 353, 393, 490; 
speed of street car, 290; statement of mort- 
gagor, 249; statutory provision, 249; terms 
of lease, 176; testimony as to charges in 
books of account, 17; testimony based on 
book entries, 231; title to minerals, 77; un- 
answered letters, 37; use of land, 395; usury, 
17; value of attorney’s services, 312; value 
of corporate stock, 273; value of property, 
231; weight and sufficiency, 290; weight of 
expert opinion, 450; when admissible in 
part, 313; will contest, 117, 410; written 
contract, 176. 

Exceptions, Bill of, amendment, 211; correction 
of judge, 137; duty of trial court, 37; ex- 
hibits, 194, 490; extension of time, 393; mo- 
tion in arrest of judgment, 290; omission of 
certificate, 433; signature of judge, 433; 
time for approval, 329. 

Exchanges, by-laws, 194. 

Exchange of Property, action for breach of con- 
tract, 273; dealings between principal and 
agent, 117; mistake, 433; rescission, 231. 

Exclusion of Witnesses, 291. 

Execution, acts of purchaser preventing tender 
in’ action to redeem, 77; ballots, 410; bona 
fide purchaser at sale, 137; claim by third 
persons, 157; injunction on ground of mis- 
take in judgment, 58; notice of sale, 273; 
sale and inadequacy of price, 273; notice of 
sale, 273; refusal to levy on property desig- 
nated, 433; release,’ 231; tender in an action 
to redeem, 77; title of purchaser at execu- 
tion sale, 473. 

Executors and Administrators, accounting, 354; 
accounting between co-executor, 97; action 
for accounting, 329; advancement by admin- 
istrators, 158; appointment de bonis non, 
97; assets, 410; bill for assignment of home- 
stead and dower, 329; claims barred by limi- 
tution, 231; compulsory ;accounting, 369; 
collateral attack, 410; conveyance of realty, 
97; cost of tomb stones, 17; disputed claims, 
393; effect of discharge of administrator, 
176; expenditures by administrators, 273; 
failure to file inventory, 410; final account- 
ing, 393; foreclosure of mortgage, 273; 
fraudulent sale, 433; inventory, 313; liabilit 
for money received, 273; liability on bond, 
410; litigation expenses, 433; nonresidence 
as affecting appointment, 410; note due ad- 
ministrators, 137; opening decree of distri- 
bution. 18; narties to action on account, 
231; payment of claims, 433; payment of 
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debt, 137; payments to widow, 354; personal 
liability, 58; pleading in action against, 
313; power to sell real estate, 77; publica- 
tion of notice for sale of land, 18; qualifica- 
tions, 354; real estate acquired, 194; refusal 
to make deed, 77; removal of executrix, 194; 
repudiation of limitation by will, 118; revo- 
cation of letters on finding will, 58; right to 
distribution, 37; right to testator’s title 
paners. 97: sale of land, 158, 473; setting 
aside fraudulent claim, 249; settlement and 
review, 41%; so.e devisee, 137; statute as to 
failure to file inventory, 410; suit against 
co-executor, 248; time for asserting claim, 
273; title of executors to choses in action, 
18; transfer of assets by widow, 211; vacat- 
ing sale made by administrators, 290; when 
limitation begin to run against estate, 419. 

Exemptions, earnings, 290; estoppel, 18; waiver 
as to homestead, 490. 

Explosives, care required, 
393; neg:‘igence, 176. 

Extradition. sufficiency of averment in habeas 
corpus proceedings, 

Factors, departure from instruction and subse- 
spent ratification, 58; liability for shipment, 
o4. 

False Imprisonment, punitive damages, 2i1; 
searching customer suspected of stealing, 


37; judicial notice, 


290. 
False Pretenses, evidence, 231; fraudulent sales, 
13% indictment and variance, 450; variance. 


Federal Courts, amounts in controversy, 434; 
authoritative decisions, 393; comity, 58; con- 
struction of the statute, 354; decision on non- 
federal grounds, 176; diverse citizenship, 
231; effect of certificate of state court, 369; 
federal questions, 370; interference with 
state administration of criminal law, 410; 
jurisdiction, 231, 249; state statute of limi- 
tation, 77; taking property without compen- 
sation, 354. 

Ferries, liability of ferryman, 58. 

Fines, disposition of proceeds, 
ment, 273. 

Fire Insurance, acts of agent of insurer, 330; 
additional insurance, 450; agents, 176; ap- 
praisal and award, 158; avoidance of policy. 
410; breach of condition of policy, 77; breach 
of warranty, 18; change of location of prop- 
erty, 118; concurrent insurance, 393; con- 
ditions to notice, 194; construction of policy, 
158; different kinds of property, 137; effect 
of cther insurance, 410; indorsements on 
policy, 18; insurable interest, 58, 290; mis- 
description of property, 330; mutual insur- 
ance, 473; notice of non-payment of assess- 
ment, 137; ownership of property, 194; 
proofs of loss as evidence of value, 37; prop- 
erty covered, 231; property insured, 176; 
reference to arbitrators, 211; right to in- 
dorse policy, 450; stipulation as to incum- 
brance, 118; subrogation of insurer, 211; 
the word “fire” defined, 97; value of articles 
lost, 434; waiver of conditions, 410. 

Fish. Hawaiian fishery grants, 410: protection. 
211; rights of landowner,, 194; rights of 
public, 211; taking oysters from _ private 
beds, 473. 

Fixtures, gas ranges, 473; landlord and tenant, 
58; reliance om representations, 393. 

Forcible Entry and Detainer, appeal bond, 370; 
pleading. 194. 

Forgery, elements of offense, 330; signing note 
as witness. 118. 
position, 57; effect of mortgage foreclosure 

Fraud, contracts, 194; duty to investigate, 313; 
equity jurisdiction, 434; exvressions of opin- 


273; imprison- 


ion, 73: false representation, 313; ignor- 
ance of treth of representation, 176; incor- 
rect estimate as to value, 158; intent, 18; 
persons in fiduciary relation, 97; persons 
inble, 273: reimbursevrent, 369; sale of de- 
fective machinery. 330; what constitutes, 
370. 

Frauds, Statute of, agreement for sate of inter- 
est in business. 313; agreement not to be 
performed within one vear, 273; agreement 
to locate mining claim, 18; antenuptial 
agreement 77: boundaries, 98: conveyance 
to wife, 9°: debt of another, 250, 450, 499; 
joint promice 410; modifiestion contract, 
450: oral contract. 273; or‘tginal promise, 
194: parol contract of heirs, 211; parol 





lease, 434; parol novation, 77; part per- 
formance, 393; promise to pay debt of an- 
other, 158, 313, 354; questions for jury, 194; 
recovery for work and labor under contract, 
194; time and place of payment, 18. 

Fraudulent Conveyance, absence of considera- 
tion, 77; action to set aside, 97; creation of 
debt, 37; creditor's lien, 18; disregard of 
judgment, 473; failure to record sale, 290; 
future creditors, 370; grantee’s knowledge 
of fraud, 137; husband and wife, 38, 45J; 
insolvency, 58, 410; intent, 393; limitation, 176; 
mortgages, 410; ownership of property, 354; 
parent and child, 290; procedure in creditor’s 
suit, 273; property of trifling vaiue, 313; 
sales in bulk, 290, 370, 393; setting aside, 
410, 434, 473; voluntary conveyances, 434, 

Game, prohibition of sale, 137; rights of land- 
owner, 194 

Gaming, consideration for check, 370; indict- 
ment, 77; license, 290; option contracts, 354. 

Garnishment, construction of statute, 176, 
crops in landlord's hand, 38; debt due non- 
resident, 30; notice to garnishee, 434; pro- 
ceedings originally void, 231. 

Gift, de.ivery, 38; instruction as to gifts inter 
vivos, 330; undue influence, 231. 

Good Will, firm name, 313; sale of business, 290; 
what constitutes, 330. 

Grand Jury, refusal to testify, 77. 

Guaranty, construction, 313, 490; discharge of 
guarantor, 411; extension of credit releasing 
guarantor, 78. 

Guardian and Ward, accounting, 98, 211; action 
in names of wards, 330; agreements as to 
custody, 313; appointment of guardian, 78, 
250; contracts, 370; laches in bringing ac- 
tion on guardian bond, 158; liability for 
funds of ward, 273; liability of guardian for 
interest, 450; removal, 194, 490; selection of 
Committee for incompetent, 38; setting aside 
sale to guardian, 370. 

Habeas Corpus, breach of condition of pardon, 
290; custody of children, 194; extradition, 38; 
federal interference with state administra- 
tion of criminal law, 231; findings of lower 
court, 411; grounds of writ; 451; powers of 
court, 290; to test sufficiency of indictment, 
250; violation of court’s order, 176. 

Hawkers and Peddlars, license taxes, 290. 

Health, destruction of property to prevent 
spread of disease, 38. 

Hivhways, appeal from award of damages, 393; 
application for public road, 231; collision 
between travelers, 451; establishment, 273; 
grant of franchise, 290; injury to abutting 
owner, 231; leaving explosives in highway, 
330; liability for damage caused by run- 
away team, 194; obstructions, 137, 473; open- 
ing and working, 118; overseer’s failure to 
discharge duties, 370; prescription, 158; 
rights of pedestrians and automobiles, 330; 
surface water, 231; vacation, 138. 


Highways, vacation, 138; aliotment of widow, 
194; claims of dower, 393; contract to de- 
vise. 434; declaration to establish, 231; es- 


tablishment, 273; exemptions as to proceeds, 
411; fraudulent claim, 250; improvements, 
231; proceedings reviewable, 158; rents and 
profits, 58; rights of surviving widow, 330; 
sale of fee for deceased husband’s debts, 
18; temporary absence, 273. 
Homicide, aiding and abeting, 250; assault com- 
mitted in house, 38; assault with intent to 
kill, 273; character of deceased, 118; crim- 
inal negiigence of physician, 176; defense 
against simp!e assault, 434; description of 
assailment, 451; dying declarations, 273, 330; 
effect of juror’s taking notes, 354; evidence 
as to removal of stomach in poison case, 
158: evidence as to reputation of deceased, 
273: indictment, 18; instructions, 58, 78, 370, 
393: intent, 158. 282, 490; killing in heat of 
blood, 490; killing one with design to kill 
another, 273; malice, 232; manslaughter, 18; 
if-defense, 18; parti- 


necessity of defining se 










cipation in quarrel, 451; possibilbility of 
saving life, 393: provocation. 211, 451; pro- 
voked, quarre’, 175, ° reputation for car- 
rying pistol. r ted instructions, 313; 


resistance of officer. 232; resisting arrest, 38, 
3183; review of evidence on appeal, 78; self- 


194;. 
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defense, 194, 313;. shooting a pistol into a 
crowd, 313; shooting of third person, 330; 
specific intent, 176; threats of deceased, 451; 
variance, 393; voluntary manslaughter, 194. 

Husband and Wife, abandonment of wife, 273; 
action for alienation of affections, 118; ac- 
tion to restrain breach of contract, 330; 
ante-nuptial agreements, 330; ante-nuptial 
settlements, 354; capacity of minor wife to 
sue, 38; chattel mortgages, 434; community 
property, 138, 194, 250, 273; connivance in 
divorce, 232; consideration for ante-nuptial 
agreements, 330; cgntracts, 313, 370; convey- 
aiuce to wife, 177; divorce as affecting home- 
stead, in public lands, 393; estates by entirety, 
330; homestead entry, 393; liability for pur- 
chases of wife, 354; liability of wife’s prop- 
erty, 393; loss of service, 177; married wo- 
man’s contract for services, 211; mortgages, 
393; note by married woman, 313; plural 
wife’s capacity to inherit 58; property 
rights, 451; purchase of tax title by wife, 
158; rights of surviving husband, 370; sale 
to wife, 98; tenenta by the entirety, 18; 
title to realty, 211; validity of deed by 
wife, 138; wife’s interest in personalty of 
husband, 434; wife’s separate estate. 434. 

Improvements, compensation on vacation of 
deed, 250. 

Incest, evidence to convict, 393. 

Indemnity, contract limitation, 78; discharge of 
liability, 18; unreasonable limitations as to 
time of bringing action, 158. 

Indians, citizenship, 273; descent of land, 310; 
lease of lands, 177. 

Indictment and Information, assault with intent 
to kill, 232; definiteness, 451; election be- 
tween counts, 290; following language of 
statute, 274; intoxicating liquors, 158; 
joinder of offenses, 194; joinder of parties, 
177; jury exemptions, 490; misdemeanor, 
58; omission of seal of court, 18; substi- 
tution of copy, 473. 

Infants, action by next friend, 78; appearance 
by attorney. 38; appointment of guardian 
ad litem. 177; appointment of guardian ad 
litem, 158; contract of employment, 313; 
control by state,393; failure to appoint guar- 
dian ad litem, 250; misrepresentation of 
age, 38; right to avoid contract, 411. 

Injunction, adequacy of legal remedy, 118; ade- 
quate remedy at law, 473; boycotts, 290; 
contempt proceedings, 118; continued tres- 
pass, 195, 434; contract of employment, 138; 
damages on dissolution, 490; election be- 
tween counts, 290; enforcement of negative 
covenant in lease, 290; gambling house, 291; 
insufficiency of bill, 411; irreparable injury. 
490; motion for dissolution, 434; motion to 
vacate, 473; pending payment of damages, 
250; persons liable, 291; remedy at law, 330; 
restraining breaches, 250; restraining com- 
mission of crime, 291; restraining enforce- 
ment of ordinance, 98, 490; restraining erec- 
tion of apartment house, 232; restraint of 
criminal proceedings, 291; restraint of mu- 
nicipal officer, 211; sale in bulk, 393; street 
improvement. 274; strikes, 98; threaten- 
ed injury, 211; trespass, 38, 177; voluntary 
dismissal, 274. 

Innkeepers, loss of guest’s money, 211. 

Insane Persons, avoiding conveyance, 313; in- 
quisition, 434; judgments, 473; judgment 
when one of the parties is insane, 58; fraud- 
vient preferences, 177; votes of creditors. 
18. 

Insurance, sprinkler leakage, 394. 

Interest, consideration for reduction, 451; dis- 
charge of school teacher, 138; judgments, 232; 


money wrongfully withheld by city. 195; 
open accounts, 274; unliquidated demands, 
250. 

Intoxicating Liquors. assignability of license, 
212; criminal prosecution under local option 
law, 274; dispensaries, 313 exchange for 
peaches as constituting illegal sale, 18; il- 
legal sale, 19; illegal sale, 274, 313; innkeep- 
ers. 411: instructions in an action on liquor 
hond. 380; keeping saloon open on Sunday, 
291; ‘inability for wrongful sa'e, 250; licenses, 
98, 370. 451: local option law, 78, 250, 330; 


mulct tax, 38; ordinance as to Sunday sales, 
473: place of sale, 195, 274; question for 








jury, 194; retailing without license, 473; re- 
vocation of license, 313; sale to minor, 330; 
seizure, 473; sufficiency of indictment, 451; 
transfer of license, 78; unlawful sale, 250, 
291; what constitutes, 98. 

Joint Adventure, dissolution, 370; necessary par- 
ties, 158. 

Judges, disqualification, 118, 177, 232; order in 
vacation to receiver, 274; powers of suc- 
ceeding judge, 195; re-argument after term 
expired, 177. $ 

Judgment, action to enforce, 394; action to quiet 
tit.e, 274; affidavits of merits, 313; applica- 
tion for correction, 490; assignment, 211, 
274; collateral attack, 274, 330, 370; courts 
of general jurisdiction, 158; decree in inter- 
ference proceedings, 98; effect of clerical 
misprison, 370; effect of minority of one 
party defendant, 451; equitable relief, 250; 
execution, 394; final determination, 274; fiood- 
ing lands, 474; fraud in procurement, 411; 
insu cient compiaint as ground for re- 
versal, 394; interrogatories, 177; joint de- 
fendants, 58; jurisdiction, 78, 118, 434; lien, 
354; matters not in abstract, 330; matters 
which might have been litigated, 411; mer- 
ger, 177, 313; misconduct of attorney, 195; 
non-suit, 274; office default, 354; order of 
probate court for wife’s separate sup- 
port, 212; partnership accounting, 291, 
persons bound, 274; persons’ conclude. 
195: vetition to vacate, 291; previous 
attitude as counsel, 195; probable cause, 
158; res judicata, 38, 177, 250. 291, 
491; ruling on demurrer res judicata, 58; 
setting aside, 274, 451; title to realty, 118; 
vacation where default is due to excusa- 
ble neglect, 38; vested remainders, 18; what 
constitutes, 000; where award is greater 
than relief granted, 18. 

Judicial Sales, acceptance of deed, 138; default 
of purchaser, 98; laches, 177; place, 313; 
rights of purchaser on vacation, 232; tech- 
— objections, 177; title of purchaser, 
195. 

Jury. action in equity, 434; challenges by state, 
177; challenge to poll, 314; competency of 
juror, 314; condemnation proceedings, 232; 
discretion of court in excusing juror, 158; 
excusing juror, 58; interest in result, 195; 
motion to quash special venire, 78; quali- 
fications of juror, 58; right to jury trial in 
bankruptcy proceedings, 158; self-defense, 
330; validity of oath of talesman, 451. 

Justices of the Peaee, certiorari, 394; complaint 
in unlawful detainer, 411; dismissal of ap- 
peal, 354; jurisdiction, 78; jurisdiction in 
action inyolving title to land, 474. 

Landlord and Tenant, action for rent, 212, 330; 
agreement to protect growing crops, 232; 
allowance for repairs, 370; cancellation of 
lease, 138; construction of lease, 118, 331, 
474; constructive eviction, 331; contract in 
writing, 331; damages, 491; damages for 
failure to heat premises, 158; defective 
building, 18; emplements, 138; extinguish- 
ment of lien, 331; holding over under lease, 
98; injury to licensee, 59; landlord’s lien, 
250; leases, 451; lease and condition subse- 
quent. 232; lease on condition subsequent, 
232; liability as to third persons, 138; lien 
for unaccrued rent, 411; lien on crops, 394; 
mortgage of crops, 158; municipal require- 
ments. 314; necessity of reducing lease to 
writing, 491; notice to quit, 177; oil and 
vas lease, 18; option to purchase, 98, 331; 
partial invalidity of judgment for rent, 434; 
refusal to accept premises, 195; reservation 
in lease of land, 98; rights of lessee, 394; 
tenant's damage by sale of premises, 18; 
the relation, 118; time for exercising option 
to purchase, 354; trespass to easement, 38; 
unlawful detainer, 370; who are tenants, 
274. 

Larceny, bringing stolen property into state, 
331; instructions, 291; obtaining goods by 
false pretenses, 212; pledging borrowed 
property, 138; possession of stolen property, 
~f . 

Lewdness. notorious cohabitation, 370. 

Libel and S!ander, advertisements, 314; condi- 
tional privilege, 98; corporations, 274; justi- 
fication, 158; opprobrious libelous epithets, 
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434; persons liable, 451; privileged commu- 
nications, 73, 394; proof of words consti- 
tuting slander, 491; protection of rights, 78; 
qualified privilege, 232; statements lieblous 
per se, 434; truth as a defense, 491; venue, 
38; words actionable per se, 59; words libel- 
ous per se, 118. 


Licenses, advertising privileges, 195; arbitrary 


Life 


classification, 474; interstate commerce, 474; 
intoxicating liquors, 98; merchants, 434; 
rights in real property, 354; right to im- 
pose, 474; right to revoke, 78. 

Estates, adverse possession, 58; guaranty 
fund, 118; right of life tenant, 177; what 
is income, 291; applications where copied 
from original, 411; application when signed 
in- blank, 411; assignment to secure debt, 
314; authority of agent to collect overdue 
premium, 354; effect of waiver of forfeiture, 
19; false representations of agent, 232; in- 
dorsement of commission on premium note, 
274; liability of policy holders to creditors, 
354; partial payment of premium, 195; pre- 
mium note, 394; provision in policy, 232; 
sufficiency of notice of time for paying pre- 
mium, 177; suicide, 138; warranties, 19. 


Limitations of Actions, action by city attorney 


Lis 


Livery Stable Keepers, 


for commissions, 274; action for state, 474; 
action on account, 195; amended complaint, 
331; anticipation of defenses, 177; as against 
fraud, 474; claim for services, 394; construc- 
tion of statute, 98; determination of facts, 
370; effect of partial payment of firm debt, 
474; effect upon securities, 331; express 
trusts, 195; extinguishment of lien, 274; 
husband and wife, 000; operation on de- 
fense, 138; partial payments, 19; personal 
injuries, 314; pleadings, 434; pollution of 
water courses, 291; prescription for personal 
actions in Porto Rico, 232; retroactive ef- 
fect, 370; running against heir, 274; sub- 
stitution of parties after bar, 232; tres- 
pass to try title, 434. 

Pendens, application of doctrine, 291; con- 
structive notice, 474; garnishment, 138; 
what constitutes, 78. 

bailee for hire, 474; 
liability for destruction of property, 344. 


Logs and Logging, action of parties a construc- 


tion of contract, 98; sale and removal of 
standing timber, 78; tender of performance, 
138. 


Lost Instruments, establishment, 434. 
Malicious Prosecution, exemplary damages, 291; 


instructions, 434: liability of corporation, 
78: probable cause, 274, 291, 411; successive 
appeal, 394; termination of prosecution, 118; 
wrongful suing out of action, 232. 


Mandamus, ability to perform duty demanded, 


212; acts of judge, 394; answer, 274; costs 
and persons liabte, 314; grounds, 411; is- 
suance denied because of futility, 371; li- 
cense board, 354; petitien, 331; questions 
considered on application, 138; repair of 
highway, 394; right to vote, 451; super- 
vision of offcfal action, 491; tax levy to 
pay township bonds, 411; to compel com- 
missioners to order an election, 78; to com- 
pel filing of corporation articles, 250; to 
compel municipality to pay judgments, 58. 


Marine Insurance, deductions from loss, 250. 
Maritime Lien, materials furnished, 394. 
Marriage, civil contract, 177; legality, 474. 
Master and Servant, assumed risk, 38, 78, 98, 


118, 138, 158, 195, 282, 274, 331, 434, 491; 
breach of contract of employment, 394; com- 
plaint in an action for personal injuries, 
218; contributory negligence, 38, 275, 370, 
434, 474, 491; customs of miners, 371; 
defective appliance, 78, 98, 118, 188, 
177, 195, 314, 494; discharge from em- 


ployment, 250; discovered peril, 98; 
duty of master to inspect, 331; duty 
of railway engineer to examine tracks, 


11; duty to inspect, 371; establishment of 
relation. 212; exposed cogwheel a matter 
of negligence, 434; extra compensation, 
178; failure to inspect machinery, 78; fel- 
low servants, 138, 178, 195, 275, 371, 394. 
451: foreclosure sale, 411; incompetency pf 
fellow servant, 138, 474; independent con- 
tractors, 119. 291; injury due to incompetent 
fellow servant, 394; injury due to infant 
employee, 394; injury to locomotive engi- 


Mines and Minerals, 





neer, 98; injury to servant, 98, 291; injury to 
switchman, 475; imstruction as to negli- 
gence, 78; instruction in personal injury case, 
138; insurance against injury, 78; joint torts, 
491; laborer’s lien, 291; laches, 371; lia- 
bility for act of servant, 314; liability for 
injury to third person, 178; liability of abut- 
ting owner for defective sidewalk, 331; lia- 
bility of independent contractor, 78; lia- 
bility of master for assault by servant, 195; 
measure of care required, 474; negligence, 
78, 178, 275; 314, 331, 394; negligence of 
foreman, 178; negligence of master, 331, 
435; negligence of section boss, 232; notice 
of defective car coupling, 177; obvious dan- 
ger, 19, 38, 232, 371; operating railroad, 
474; presumption as to negligence, 58; 
promise to repair defective appliance, 158; 
promise to repair machinery, 394; purpose 
of replevin bond, 78; reasonable care, 474; 
remuneration, 331; res ipsa loquitur, 119; 
respondeat superior, 19; responsibility of 
master, 250; safe place to work, 59, 98, 178, 
275, 354; scope of employment as affecting 
tort of servant, 195; statutory provisions as 
to machinery, 394; superintendence of labor 
organization, 435; tort of servant, 78, 314; 
unlighted premises, 99; vice principal, 435; 
violation of rule, 314; wages, 354; what con- 
stitutes net profits, 394; who are fellow ser- 
vants, 4774; wrongful discharge, 178. . 


Mechanics’ Lien, claim of lien, 212; extras fur- 


nished, 435; effect of including non-lienable, 
275; failure to serve notice, 232; fore- 
closure, 19; kitchen equiment of hotel, 99; 
limitation, 371; materials furnished, 314; 
mistake in dismissing complaint, 232; neces- 
sary allegation in foreclosure, 99; repairs 
by tenant, 354; sufficiency of verified ac- 
count, 212; sureties of contractor's bonds, 
371; transfer of property, 435. 

adverse possession, 355, 
394; assignment of oil lease, 138; construc- 
tion of lease, 178; contracts to locate, 19; 
essential elements of a vein; 451; fissure 
vein, 451; foreclosure of mortgage, 138; for- 
feiture of lease, 19, 474; gas leases, 331; 
location of mining claim, 38; meteorites, 
whether real or personal property, 212; 
miner’s lien, 59; provision in gas lease for 
rental, 331; rescission of contract, 491; roy- 
alties, 118; sedimentary rock, 451; support 
of surface, 79; title to ore, 158. 


Money Paid, when action maintainable, 138. 
Money 


Received, sufficiency of evidence, 291; 


when action is maintainable, 394 


Monovolies, contro! of transportation, 314. 
Mortgages, accelerating debt, 314; amount of 


debt, 159; bona fide purchasers, 314; con- 
structive notice, 195; declaration of alleged 
owner of debt, 159; deed absolute, 79; deed 
from trustee, 178; deficiency judgment, 394; 
discharge of lien, 435; dower, 19; effect of 
fire policy. 451; enforcement, 159; failure 
to file decree, 314; failure to record, 38; fore- 
closure sale, 474; fraudulent record, 195; 
future advances, 435; future indebtedness, 
79; junior liens, 232; mortagee’s knowledge 
of conditions subsequent in deed, 474; op- 
tion to declare debt due, 331; parties in an 
action to set aside, 59; payment, 314; payment 
on account, 371; power of sale, 474; power 
of corporations. 395; premature foreclosure, 
355; priority, 119; purchase money mort- 
gages, 395; redemption, 59, 371; refused to 
confirm sale, 314; rights gf purchase under 
foreclosure sale, 178; rights of vender, 314; 
right to foreclose, 355; right to possess- 
ion, 38; sale by mortgagee, 138; sale 
under power, 331; satisfaction, 99, 195; 
sheriff's return on foreclosure, 355; suffi- 
ciency of assignment, 159; time in which 
second mortgagee may redeem, 178; use of 
property by grantees, 451; validity of as- 
signment, 99; what constitutes, 355, 474; 
wrongful delivery by depositary, 195. 


Municipal Corporations, action on building con- 


tractor’s lien, 435; advertisements on fences, 
314; alderman’s term of office, 138; amend- 
ment of charter, 411; appeal from refusal 
to grant building permit. 355; arbitrary as- 
sessment for local improvements, 159; assess- 
ing street railways for street improvements, 
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79; assessment for local improvement, 212; 
assessment for public improvements, 395; 
assessment for street improvement, 19; at- 
torney’s fee for draft of charter, 474; au- 
thority of mayor, 331; authority to vacate and 
reopen street, 19; billboards, 314; board of 
alderman, 1388; borrowing money, 474; 
boundaries, 451; certiorari, 314; change from 
district to city, 99; charters, 99; civil serv- 
ice law, 314; coal hole in sidewalk, 19; 
common council, 314; compulsory retire- 
ment of police officer, 474; confirmation of 
bond issue, 178; contracts for public im- 
provements, 435; damages for change of 
street grade, 314; damage for diversion of 
use of tra@k, 212; damage for obstruction 
of street, 159; decrees enjoining collection, 
371; defect in sewage system, 158; defective 
building, 451; defective sidewalk, 59, 139, 
159, 195, 232, 291, 314, 371, 435, 451; dona- 
tions for private purposes, 331; duration of 
tax liens, 119; duty to keep street, 79; duty 
to inspect sidewalk, 435; duty to pedestrians, 
291; enforcement of lien for improvements, 
99; extension of street through private prop- 
erty, 451; fire escape ordinance, 250; fire 
ordinance, 99; fiscal management, 232; 
funds liable for satisfaction, 411; gifts to 
town for library purposes, 491; ground for 
appointment, 315; improper use of park, 
79; improvement ordinance, 212; injunction 
to restrain levy of assessment, 291; injury 
to intoxicated person on defective sidewalk. 
195; injury to pedestrian from fireworks on 
private property, 79; irregular execu- 
tion of contract, 195; laying out streets, 79; 
legislative control, 315; liability for abut- 
ting owner, 411; liability for torts, 79; neg- 
ligence of independent contractor, 159; ob- 
struction in street, 178, 196; ordinance as 
to money lender, 475; payment of taxes, 275; 
personal injuries, 196; powers, 99; pre- 
sumption that impravement made under 
valid ordinances, 331; public improvements, 
139, 331; punishing for violation of ordi- 
nances, 451; real estate assets, 119; reassess- 
ment for local improvement, 59; reassess- 
ment for public improvement, 79; recogni- 
tion of street, 233; recovery back of money 
paid for tax, 395; removal of public officer, 
119; resurvey of alley, 435; rights of abut- 
ting street owner, 435; right to construct 
drain over private property, 139; right to 
grant exclusive privileges, 19; sanitary reg- 
ulation, 250; special assessments, 196, 331; 
special funds, 491; special tax, 331, 358; 
street improvements, 79, 159, 275, 331, 355, 
411; suit for damages from a nuisance, 355; 
town bonds, 159; use of appropriated funds, 
59; use of public funds for municipal liquor 
dispensaries, 19; vacating and changing 
streets, 475; validity of election, 196; war- 
rants, 19; warrant as evidence of indebted- 
ness, 491; waterworks franchise, 411; what 
constitutes vagrancy, 315. 

Names, use in action, 395. 

Navigable waters, accretion, 196; circumstantial 
evidence, 251; damage occasioned by injury 
to drawbridge, 19; obstructions, 491; public 
nuisance, 251; regulation by sale, 99; re- 
moval of obstruction, 355; sewage, 475; state 
obstruction, 251; tide lands, 251. 

Negligence, affirmative charge, 371; automobiles, 
331; careless driving. 38; care requir- 
ed of building owner, 435; care re- 
quired on discovering danger, 159; care re- 
quired towards persons invited on premises, 
139; contributory negligence, 411, 435; con- 
tributory negligence question for jury, 59; 
dangerous premises, 38; defective building, 
451; directed verdict, 173; domestic fowls, 435; 
essentially a question for jury, 99; evidence 
to establish. 99; explosion of boiler, 39; fail- 
ure to exercise due care, 371; fall of elevator 
prima facia evidence, 79; fright resulting 
in injury. 178: habits of persons injured. 
251; imputed negligence, 39; injury to child, 
79: injury to infant, 212: injury to pedes- 
trian by stone falling from building, 59; 
instructions as to ordinary care, 475; land- 
lord and tenant, 435; negligent construction 
of bridge, 212; non-suit, 315; operators of 


bathing resort, 452; pleading and proof, 353; . 


proximate cause, 435; questions for jury, 
233; resipsa loquitur, 233, standing on run- 





ning board of street car, 291; use of streets 
by child:en, 395; willfulness, 159. 

Newspapers, publication as to street improve- 
ments, 275. 

New Trial, costs, on whom, 371; erroneous in- 
struction, 19; failure to give requested in- 
struction, 475; notice of denial, 412; surprise 
at testimony produced, 251; verdict against 
weight of evidence, 251; withdrawal of at- 
torney as grounds, 435. 

Notaries, false certificate of affidavit, 139. 

Notice, service by mail, A 

Novation, assent of parties, 355. ’ 

Nuisance, animals killed by railroads, 491; dam- 
ages for personal injuries, 212; defectively 
constructed bridge, 212; injury to property, 
47 interference with vested rights. 196; 
limitation, 355; rights of private persons, 
=" rights of tenant, 371; what constitutes, 


Obscenity, obscene language, 475. 

Obstructing Justice, inducing witness to ab- 
sent themselves, 332.. 

Officers, action on official bond, 452; appointment 
to elective office, 212; misconduct in ap- 
pointment, 475; reduction of compensation, 
491; restraining interference with office, 315; 
right to elect, 395; term of offiffice, 79. 

Pardon, procedure by indictment, 291. 

Parent and Child, action for injuries to child, 
332; custody of child; 315; emancipation, 
59; 412; enticement of child, 59; loss of 
injured child’s services, 275; negligence of 
parent, 39; support of child, 291; religious 
education, 315; testamentary disposition of 
child, 19; voluntary gift, 79. 

Parties, misnomer waived by pleading in merits, 
59; real party in interest, 475; substitution, 
233; suit for injury to freehold of religious 
society, 19; unlawful detainer, 39. 

Partition, confirmation of sale, 159; jurisdiction, 
19; life estate and remainder, 196; miscon- 
duct of attorney, 212; parties, 39; presump- 
tion of death, 251; purehase by attorney of 
client’s money, 212; relationship of parties, 
79; tenants in common, 119; want of ad- 
ministration, 251; what constitutes, 139. 

Partnership, accounting, 212, 315, 2; action 
against, 491; action against partners desig- 
nated as defendants, 119; assignment of 
partnership note, 159; authority of partners, 
233; authority of partner to bind firm, 19; 
construction of agreement for sale of inter- 
est, 315; continuation for accounting pur- 
poses, 19; contract of member, 79; death of 
partner, 139; dissolution, 19; firm property, 
275; good will as an agent, 332; individual 
assets, 59; liability of new firm, 332; lia- 
bility of partner on non-trading firm note, 
475; misappropriation of trust funds, 452; 
partner’s failure to keep accounts, 99; rights 
of creditors, 452; rights of tenant, 371; 
termination of relation, 212; what consti- 
tutes, 59, 139. . 

Patents, assignment, 139; burden of proof, 435; 
construed as contracts, 435; cooked wheat 
products, 99; priority of invention, 196; 
proprietary medicines, 119; public use, 99; 
royalties, 355; sale of future invention, 371; 
suit for infringements, 491. 

Payment, acceptance of draft, 159; application, 
371; appropriation by mortgagee, 233; bur- 
den of proof, 435; evidence, 291; illegal 
charges, 355; legacies, 159; medium of pay- 
ment, 355; presumptions, 395; presumption 
from lapse of time, 291; protection of securi- 
ties, 275; what constitutes, 412; what cdn- 
stitutes, 491. 

Perjury, falsity of testimony, 275; indictment, 
275; instruction as to willfulness, 233. 

Physicians and Surgeons, burden of proving 
negligence, 39; compensation, 275; liability 
of railroad for services to injured parties, 
275; license to practice dentistry, 233; prac- 
ticing medicine, 412; right of osteopaths to 
practice, 315; validity of license, 412; what 
constitutes dentistry practice, 59. 

Pleading, allegation of fraud, 99; amendment, 
20; amendment after evidence closed, 275; 
amendment, to conform to proofs, 371; an- 
nexed exhibits, 119; change in corporate 
name after suit brought, 79; demurrer, 371; 
election between causes of action, 435; er- 
ror cured by judgment, 212; error cured by 





verdict, 431; extension of time, 139; fraud, 
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315; improper joinder, 159; joinder of causes 
of action, 475; matters arising after com- 
mencement of suit, 251; necessity of reply, 
435; negative pragnant, 371; overruling of 
demurrer to plea, 233; petition, 275; petition 
to enforce attorney’s lien, 275; refiling pleas, 
315; replication, 196; several defendants, 
452; sufficiency of petition, 178; traverse of 
amended deciaration, 233. 

Pledges, bond subscriptions, 452; depreciation of 
stock pledged, 475; lien, 275. 

Possessory Warranty, fixtures, 395. 

Post Office, mail contracts, 233; use of mails to 
defraud, 435. 

Powers, execution, 119; wills, 99. 

Principal and Agent, agreement for the sale of 
land, 371; apparent authority of agent, 233; 
authority of agent, 452; authority of agent 
to waive conditions of contract, 59; author- 
ity of receiving agent, 79; breach of duty, 
491; declaration of agent, 412; duty to as- 
certain authority of agent, 251; denial of 
principal's title, 119; disclosures of agency, 
315; estoppel in pais, 355; liability of agent. 
233; management of estate, 332; ostensible 
authority of agent, 275; power of attorney 
as surviving deceased, 291; ratification of 
agent’s acts, 435; ratified departure from 
contract as to cash sales, 39; sate of stock, 
452; unauthorized disbursements by agents, 
332; warranty of goods sold, 395. 

Principal and Surety, consideration, 435; dili- 
gence in preserving securities, 355; dis- 
charge of surety, 475; effect of extending 
debt, 475; effect of extension of note, 292; 
execution of bond, 371; failure to inform 
sureties, 412; notice to agent, 159; laches, 
355; rights of surety, 59; subrogation, 475; 
—s undisclosed principal for money loan- 
ed, 59. 

Prize Fighting, writ of prohibition, 395. 

Process, action for malicious abuse of process, 
213; designation of parties, 275; error in 
return, 475; issue, 315; proof of service, 233; 
service, 196, 355, 371. 

Prohibition, construction of bridge, 491; dis- 
qualification of judge, 213, 395; jurisdiction 
of lower court, 233; removal of city officers, 
815; want of jurisdiction,.139; when grant- 
ed, 355. 

Frenes ty, constructive possession, 39; possession, 


Public Lands, bona fide purchaser, 475; convey- 
ance to contract made before patent, 233; evi- 
dence of grant, 491; findings of land depart- 
ment, 251; forfeiture, 20; fraudulent entry, 
20; improvements made by trespassers, 355; 
meaning of the words “public lands,” 99; 
perjury as grounds for equitable relief, 233; 
purchase after patent, 475; right of home- 
stead entryman to transfer title, 39; rights 
of parties, 412; right to attack surveys, 436; 
squatter’s interest in timber, 395; state's 
title, 196. 

Quieting Title, disclaimer, 251; ejectment, 355; 
ene conveyance, 119; when suit lies, 


59. 

Quo Warranto, dispensary act, 315; right to 
hold office, 492. 

Railroads, accident at crossing, 395; assg@med 
risk, 213; care as to persons in yard, 475; 
eare required at crossing, 492; complaint in 
personal injury case, 233; contract with city 
for municipal improvement, 99; contributory 
negligence, 99, 213, 275, 315; crossing acci- 
dent, 20; crossing private lands, 355; de- 
fective appliances, 196; destruction of 
property, 436; duty in relation to culverts, 
332; duty to fence, 139; duty to keep look- 
out engine, 315; duty to maintain lookout 
at switch, 196; duty to person using pri- 
vate crossing, 322; duty toward teamster 
in yard, 119; effect of failure to stop, look 
and listen, 79; effect of sale under fore- 
closure, 213; establishment of terminus, 292; 
estoppel to allege error, 139; excessive 
speed, 20; failure to fence, 395; frightening 
of horse, 159; grade crossing, 492; guaranty 
of dividends, 475; injuries at crossing, 196; 
injuries to one riding of freight trains, 30; 
injury to passenger, 233; injury to pedes- 
trian at crossing, 452; injury to person at 
station, 475; injury to persons on track, 275. 
356, 452; injuries to stock on track, 275; 
injury to trespasser, 39; liability for loss 





by negligent fire, 99; liens, 395; manage- 
ment and control of train, 492; negligence, 
39, 251, 395; negligent construction of cul- 
verts, 332; negligence in running behind 
sehedule, 139; nuisance, 233; obstruction of 
streets, 436; operation of trains, 356; ordi- 
nance as to flagman at crossing, 119; per- 
sons on track, 233, 315; presumption as to 
possession of rvadbed, 213; sparks from en- 
gines, 395; stock killed on track, 292; stop, 
look and listen, 395; trespassers, 59, 475; 
willful injury, 100, 452. 

Rape, proof of subsequent offenses, 251; failure 
to complain, 475; what constitutes assault 
Wallh sssctice, Lid. ’ 

Receiving Stolen Goods, description of stolen 
property, 292; instructions, 395. 

Receivers, actions by discretion of court, 356; 
attorney's fees, 39; custody of funds, 315; 
effect of discharge, 315; incidental services 
rendered third parties, 20; interstate com- 
merce, 20; leases of terminal facilities, 160; 
liquor license, 315; management of property, 
315; mining corporation, 119; necessity of 
appointment, 276; presentation of claim, 276; 
purchase by administrator, 79; receiver’s 
certificate as part payment of sale, 372; 
right of seller to reclaim goods, 436; sale 
of perishable property, 251; sale of prop- 
erty, 119, 492; sale of realty to reorganiza- 
tion committee, 20. 

Records, “torrens law,” 160. 

Reference, powers of referee, 233; 
fees, 315. 

Reformation of Instruments, fire insurance pol- 
icy, 160; lease by city, 233; mistake, 276, 
372, 412; pleadings, 315. 

Register of Deeds, liability on bond, 292. 

Release, consideration, 412; construction of joint 
lease, 372; fraud in procurement, 160, 332; 
return of consideration, 233. 

Religious Societies, fraud in incorporation, 476; 
incorporation and name, 476. 

Removal of Causes, federal jurisdiction, 139; 
joinder of resident defendants, 251; juris- 
diction of federal court, 178; motion to set 
aside service, 100; separable controversy, 
233, 356; suit for specific performance, 315; 
time for filing petition, 316; unauthorized 
removal, 139. 

Replevin, conclusiveness of judgment, 160; evi- 
dence as to ownership, 436; extinguishment 
of possessory right, 39; fraudulent trans- 
fer, 452; service of process, 251. 

Robbery, assault with intent to rob, 412. 

Sales, acceptance of goods, 436; action for price, 
233; assignment, 178; breach of contract, 
213, 395; breach of warranty, 59, 139, 276, 
436; breeding stock, 476; conditions prece- 
dent, 492; construction of warranty, 59, 436; 
damages for breach of manufacturing con- 
tract, 20;demand for delivery, 436; direction 
of verdict in action for breach, 39; duress, 
233; election to treat fraudulent sale as 
valid, 436; entire contract, 214; failure to de- 
liver, 160, 316; fraudulent representations, 
251; fraud of purchaser, 160; identification 
of subject matter, 476; implied warranty, 
59, 476; inconsistent provisions, 276; liability 
of necessaries, 139; measure of damages for 
breach, 20, 100; necessity of recording con- 
ditional sale, 139; notice as to financial con- 
dition, 372; offer and acceptance, 276; op- 
tions, 412; partnership, 79; passing of title, 
59; practical construction, 59; property in* 
cluded, 251; reasonable time for delivery, 
251; recovery of deficiencies, 251; refusal to 
accept, 160; registration of conditional sale, 
251; reliance on representation, 39; rescis- 
sion, 233; rescission and tender back, 100; 
rescission by agreement, 276; retaining title 
till payment, 316; retention of title by ven- 
dor, 316; sale by sample, 59; time as the es- 
sence, 251; trade talk, 276; transfer of title, 
252, 332; unnecessary, 233; waiver as to 
time of performance, 252; warranties, 119, 
356. 


referee's 


Salvage, amount of compensation, 59. 

Schools and School Districts, bids and accept- 
ance, 412; outlying territory, 395; power to 
sell school house, 476; teachers’ compensa- 
tion for substitutes, 79 

Seamen, liability of vessel for care of injury, 
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Searches and Seizures, arrest without warrant, 
6%; wOLice and entry under search warrant, 
39; subpoena duces tecum, 79. 

Seduction, evidence, 476; prior intercourse, 160. 
Seque sstration, costs where writ is sued out in 
error, 20; proceeding after judgment, 213. 
Set-Off and Counter- Claim, breach of warranty, 

395; master and servant, 412. 

Sheriffs and Constables, attachment, 60; evi- 
dence ‘of abandonment of office, 396; failure 
to pay over money, 292; foreclosure sale 
after expiration of term, 39; individual torts, 
60; validity of levy, 476; wrongful suing 
out of attachment, 292. 

Shipping, damage to cargo, 119; duty to protect 
passenger from injury, 20; effect of aban- 
donment of contract of affreightment, 252; 
injury to cargo, 356; injury to steerage 
passenger, 139; injury to tows from swell, 
20; liability of assignee of charter party, 
213; liability of carrier as warehouseman, 
139; liability of charterer for demurrage, 
20; limitation of liability, 79; loss of bag- 
gage, 234; res ipsa loquitur, 39; what con- 
stitutes collision, 80. 

Slaves, inheritance, 396; right of inheritance, 
100. 

Sodomy, indictment, 20. 

Specific Performance, after required title, 60; 
contracts, 452; easements, 396; mental con- 
dition of party, 396; mistake, 213; nature 
of action, 252; parol gift of land, 436; per- 
formance by plaintiff, 316; provision for 
liquidated damages, 332; right to relief, 
60; tax and improvements, 276; time 
for performance, 316; time for tender, 356, 

States, division of public funds, 119; members 
of legislature, 60; suit against, 412. 

Statutes, acts in pari materia, 332; amendatory 
acts, 139; construction, 120, 234, 252,° 
492; customs duties, 213; effect of total in- 
validity, 372; entries in legislative journals, 
160; evidence, 160; implied provisions, 412; 
inconsistent provisions, 139; invasion of 
pardoning power, 60; licenses for insurance 
agents, 139; non-compliance with formal- 
ities, 253; notice of publication, 100; partial 
invalidity, 316, 396; partial unconstitution- 
ality, 476; penal clause, 356; presumption 
that bill was legally passed, 276; presump- 
tions as to regularity in enacting, 120; pros- 
pective operation, 476; repeal by implica- 
tion, 276; spirit or letter of the law, 436. 

Stipulation, construction of agreement, 213; va- 
lidity, 332. 

Street Railroads, additional use of street, .476; 
allowing passengers to alight from moving 
car, breach of ordinance, 20; burden of proof 
in personal injury case, 213; burden of 
proving negligence, 436; care required as 
to persons on private way, 276; care re- 
quired of infant in crossing track, 140; 
changing street grade, 120; city speed ordi- 
nance, 492; collision and burden of rebut- 
ting negligence, 140; collision with wagon, 
213: concurring negligence, 100; contribu- 
tory negligence in standing too near track, 
39; discovered peril, 20; duty of showing 
negligence, 120; duty to protect passenger, 
356; employment of competent servants, 436; 
forfeiture of rights, 356; franchises, 396; 
injury due to sudden jerking of car, 276; 
injury due to sudden stop, 372; injury to 
alighting passenger, 100, 372; injury to 
bicycle rider, 213; injury to child on track, 
80; injury to intoxicated person on track, 
60; injury to pedestrian crossing track, 
234; instructions as to care required, 412; 
instructions as to duty of motorman, 492; 
instructions as to proximate cause, 412; in- 
vitation to alight, 20; leases, 20; negligence, 
20, 492; negligence in alighting from moving 
car, 20; negligence in rounding curve, 213; 
ordinance granting franchise, 120; right to 
acquire way over private property, 100; 
risk assumed in standing on running board, 
292; safe place to alight, 80; transfers, 
372; trespassers, 372. 

Submission of Controversy, agreed case, 356. 

Subrogation, crops raised on shares, 412; deed 
of trust, 452; payment of costs, 213; payment 
of taxes, 213; principal and surety, 213; 
proceedings by creditors, 39; purchase of 
decedent’s land, 213; purchaser of encum- 
bered property, 316; rights of indorsee, 160; 





rights of surety, 120; vendor’s lien, 316. 

Subscription, limitations as applied to unpaid 

subscriptions, 120. 

Sunday, complaint for violation of Sunday law, 
234; intoxicating liquors, 276; violation of 
Sunday barbering law, 436. 

Taxation, action to annul tax sale, 80; attorney’s 
fees for collecting inheritance tax, 39; bur- 
den of showing erroneous assessment, 60; 
cancellation of tax deed, 396; compensation 
of collector, 396; double taxation, 39; ex- 
emptions, 60, 213; fees on probate proceéd- 
ines, 214; franchise to use streets, 372; 
fraud in purchasing tax title, 20; inade- 
equacy of price, 276; ihheritance, 332; in- 
junction against illegal taxation, 412; notice 
as to sale of land, 412; obligation to pay 
taxes, 100; partial payment by tenant in 
common, 372; payment of taxes by volunteer, 
356; persons lable, 234; power of county 
board, 332; proceeding to set aside assess- 
ment, 292; property exempt, 476; property 
subject, 316; property used for religious 
purposes, 436; property wrongfully held 
by railroad, 140; publication of delinquent 
list, 396; recovery for void taxes paid, 234; 
redemption from sale, 276; redemption from 
tax sale, 234, 316; restraining collection, 140; 
return of sales, 356; return of sales, > 
sale of exempt land, 100; sale of land, 100; 
sale of land subject to tax, 214; situs of 
personalty, 372, 412; statute of limitations, 
214; tax on bank stock, 252; tax title, 
tax sale, 100, 120, 356; transfer tax, 316, 356; 
transient merchant, 332; void tax sale, 276. 

Telegraphs and Telephones, construction of stat- 
ute as to penalties, 276; contributory negli- 
gence, 452; damages for failure to deliver 
message, 214; damages for failure to trans- 
mit money, 372; delay in delivering death 
message, 276; duty to transmit message, 
80; lex fori in damages, 196; liability to 

sender for failure to deliver, 412; licenses, 412; 

mental anguish as an element of damages, 
140; mental suffering through failure to de- 
liver message, 120; negligence, 486; office 
hours on Sunday, 39; place of delivery, 476; 
review of tax assessment, 120; right to 
furnish instrument, 80; time for filing claim 
for damages, 214; willful cutting of tim- 
ber, 292 

Tenancy, oil lease by co-tenant, 356. 

Tenancy in Common, acquisition of tax title, 
276; adverse possession, 80, 252, 356; con- 
tract for sale, 234; dower, 140; exclusion of 
tenant, 396. 

Ta by whom made, 234; to whom made, 

452. 

Theaters and Shows, validity of conditions in 

ae ticket, 332; rights of ticket holder, 


Time, calendar months, 452; fractions of a day, 
214; where last day falls on Sunday, 6 

Torts, individual liability, 120; interference with 
another’s business, 332; strikes as an in- 
terference with business, 100. 

Trade Marks and Trade Names, rights governed 
by contract, 60; right to use of name, 372; 
unfair competition, 60, 292, 492; wrongful 
use, 476.. 

Trade Unions, 80. 

Trespass. injuries to trees, 452; cutting tim- 
ber, 100; malicious destruction of property, 
60; pleadings, 160; recovery against part of 
defendant, 356; waiver as to court's juris- 
diction, 396. 

Trespass to Try Title,; issues and neoot, 412; 
wrongfully rejected application, 292. 

Trial, action by city to recover taxes, 292: ad- 
missibility of evidence, 316; anticipation of 
defenses, 160; argument of counsel, 39; bur- 
den of proving set-off, 316; cause of injury 
for the jury, 39; commitment by magistrate, 
100; comparative negligence, 396; conflict- 
ing evidence, 316; contributory negligence, 
40; defective machinery. 476; delay trans- 
portation of cattle, 292; directed verdicts, 
140, 214; effect of instruction as a whole, 
292; effect of motion for verdict by both 
parties, 80; evidence of title in ejectment 
suit, 80; exceptions, 196; exceptions to in- 
struction, 160; excessive verdict, 396; 
exclusion of witnesses, 60; failure to move 
for non-suit, 492; findings of court, 292; 
instructions, 40, 60, 316, 372; instruction as 
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an estoppel, 332; instruction as to discov- 
ered peril, 476; instruction as to preponder- 
ance of evidence, 100; instruction in equity 
cases, 492; motion for non-suit, 140; necessity 
of requests, 80; newly discovered evidence, 
140; non-suit, 80; performance of contract, 
372; personal injuries, 396; preference on 
calendar, 234; provisional admittance of evi- 
dence, 476; reading law to jury, 234; reception 
of evidence, 80; reference to argument of 
counsel, 396; request for special interroga- 
tories, 436; requests to charge, 214; res ipsa 
loquitur, 234; right to close argument, 292; 
right to open and close, 356, 396; scientific 
theories question for jury, 214; scope of 
cross-examinationrn, 214; special findings, 178, 
$32, 372; special findings at variance with 
general verdict, 40; validity of verdict ren- 
dered in absence of judge, 252; verdict, 4925 
wrongful removal of building from land, 
60. 

Trover and Conversion, instruction as to dam- 
ages, 234; measure of damages, 160; 372; 
title of plaintiff, 160. 

Trusts, assent of trustee, 292; capital and in- 
come, 120; character of proof to establish, 80; 
confusion of trust fund, 80; construction 
of will, 160; death or resignation of trustee, 
$72; defense, 214; delivery of bank book as 
passing deposit, 292; enforcement, 60; de- 
posit in bank, 100; estoppel, 140; failure 
to designate beneficiaries, 160; implied 
powers of trustee, 436; misapplication of 
funds, 234; misappropriation of funds, 452; 
mortgages, 214; mortgage by trustee, 80; 
powers of trustee, 332; parol evidence, 234; 
partial termination, 100; repayment of loan 
to single trustee, 372; sale by trustee, 140; 
statute of frauds, 492; savings bank de- 
posits, 80; sale of property, 60; statutes of 


uses, 140; supervision of court, 452; title- 


of trustees, 252; trustee’s duty to account, 
40; use of son’s name in purchasing land, 
80; validity. 292. 

United States, agreement to furnish beef tc 
army posts, 234; claims against, 372; prin- 
cipal and surety, 356. 

bes’ defense, 214; estoppel, 316; limitations, 
17 


Vendor and Purchaser, acquisition of tax title, 
276; assumption of vendor’s debts, 276; 
bona fide purchaser, 178; construction of 
contract, for sale of land, 396; canveyance 
of perfect title, 276; damages for over- 
charge, 356; description of property con- 
veyed,214; duty to search record, 40; failure 
of. vendor’s title, 316; failure to execute 
contract to convey land, 396; failure to ex- 
ecute deed, 252; fraud of vendor, 140; lien 
and remedy of vendor, 234; mistake and 
cancellation of contract, 214; notice of mort- 
gage, 214; parol contract, 234; purchaser’s 
duty on notice of equitable right, 29; re- 
striction in deed, 40; right to enjoin city 
in laying water pipes, 110; specific perform- 
ance, 292; sufficiency of title, 316; tender 
in action for breach of contract, 356; time 
for performance, 178; unilateral contract, 


Venue, effect of motion for change of venue, 
372; enjoining enlargement of waterway, 
40 


Verdict, passion and prejudice, 475. 

Warehouseman, action on receipt, 178. 

Waters and Water Courses, acquisition of works 
of municipality, 492; adverse use, 234; ap- 
propriation of water, 120; boundaries as 
governed by meander line, 60; contract with 
water company. 100: covenant for easement 
to flood lands, 100; damage by seepage from 
irrigation canal, 40; damage by waste from 
irrigation canal, 40; damages due to insuf- 
ficient railroad drains, 492; diversion by 





railroad company, 196; diversion causing 
mental distress, 120; diversion for manu- 
facturing purposes, 316; lien on city for 
water rate, 196; limitation of action, 140; 
mill privileges, 60; municipal regulation of 
water charges, 252; percolating waters, 372; 
pollution of stream, 160, 292; prior rights, 
196; removing interference, 120; right to 
seepage water, 452; state court decisions, 
214; subterranean courses, 196 surface 
water, 80; title to ice in stream, 252; with- 
holding water from subscriber to irriga- 
tion company, 60. 


Weapons, carrying concealed weapons, 140, 396. 
Wills, acceptance of devise, 40; redemption, 316; 


ancilliary probate proceedings, 253; be- 
quests for descendants of life tenants, 436; 
bequest for religious services, 372; 
capacity to take bequest, 140; condi- 
tional provision, 396; confidential relation, 
40; construction, 80, 196, 214, 276, 316, 332, 
452, 492; contract to devise, 396; deeds, 234; 
devastavit vel non, 80; devise to debtor, 
396; effect of death of beneficiary, 120; elec- 
tion by widow, 214, 252, 253; enforceable 
interest, 160; establishment of lost will, 436; 
estates created, 436; estates devised, 140; 
executor’s power of sale, 80; extraterri- 
torial force, 252; holographic wills, 476; in- 
tention of teacher, 332; interest on legacies, 
436; legacy to deceased person, 100; mental 
capacity, 476; partial invalidity, 476; power 
of appointment, 100; presumption against 
intestacy, 80; representations, 120; residu- 
ary clause. 316; rights of legatee, 372; rules 
of construction, 452; subscribing witness, 
234; subsequent conditional will, 100; testa- 
mentary capacity, 252; trusts, 252, 492; un- 
due influence, 40, 214, 276, 492; validity of 
non-cupative will, 40; what law governs, 
492; who are legatees, 332; widow taking 
as an “unmarried daughter,” 252. 


Witnesses, competency, 120, 356, 436;,competency 


of child eight years, 80; competency of com- 
mon law wife, 120; competency of defend- 
ant, 40; competency of question in homicide 
492; communication to attorney, 60; consti- 
tutional privilege, 476; contradictions, 492; 
contradictory statements, 372; conversations 
with deceased persons, 178; credibility, 140, 
214, 276; cross-examination, 40, 80,120, 140, 
196, 332, 396, 476; cross-examination to 
show bias, 412; cross-examination within 
case, 120; contradicting one’s own witness, 
discretion of trial court, 120; declaration of 
defendant, 40; fraudulent and chattel mort- 
gage, 252; good character of defendant, 
214; husband and wife, 252; 316; impeach- 
ment, 40, 140, 272, 276, 292, 316, 396, 436, 
452, 476; impeachment of acused, 292; in- 
consistent. statements, 140; larceny, 292; 
leading questions, 332; matters equally 
within knowledge of witness and decedent, 
476; omnibus subpoena duces tecum, 140; 
physicians, 316; physician using skeleton in 
demonstrating, 252; preponderance of testi- 
mony, 396; privilege as to self-incrimination, 
372; privileged communications, 253, 356; 
questions assuming facts, 60; recall for ex- 
amination, 100; redirect examination, 452; re- 
freshing memory, 120, 452, 492; testamen- 
tary character of deed, 100; testimony when 
not sworn, 60; trade secret, 40; transaction 
with deceased person, 120, 214, 356; un- 
friendly feelings, 234; value of merchandise, 
316: voluntary appearance, 252; wife of de- 
fendant, 234. 


Work and Labor. amount of recovery, 316; im- 


plied contracts, 436; performance of extra 
work, 396; presumption as to services of 
child. 160: presumption of contract, 214; 
quantum meruit, 100, 214, 252. 











